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CONTRACTUL DE LICENTA PRIVIND BREVETUL DE INVENTIE
iN DREPTUL COMERTULUI INTERNATIONAL

- Rezumatul tezei de doctorat -

Prin intermediul cercetdrii am urmarit sa configuram matricea normativa alcatuita in
jurul notiunii de contract de licenta, particularizat la domeniul brevetului de inventie, procedand
si la devoalarea ,,ambientului” juridic care conduce spre incheierea acestuia, precum si a
substantei sale obligationale. Inchegarea elementelor, din perspectiva dreptului comertului
international, s-a realizat prin firul rosu al determinarii instantei competente sa solutioneze
litigiile care 1si au izvorul 1n acest contract, precum si a legii aplicabile.

Pe acest fond, 1n ,,stratificarea” elementelor care dau substanta constructului contractual,
am pornit, in cadrul primului capitol, de la prezentarea unor aspecte de naturd generald in
materia contractului de licentd privind brevetul de inventie. Analiza ne-a permis sa observam
ca, la nivel intern (si nu numai), nu existd, inchegatd, o reglementare normativa coerenta si
consistentd cu privire la acest tip de contract. Evaluarea reglementarilor a fost realizata, mai
ales, prin prisma aspectelor privitoare la brevet, intrucat diversitatea instrumentelor care asigura
operationalizarea spatului juridic isi pune amprenta inclusiv asupra fizionomiei contractuale.
La dinamica peisajului legislativ, am alaturat perspective privitoare la reglementarile in materie
de concurenta, adoptate la nivelul Uniunii Europene, acestea addugand, la randul lor, o
dificultate sporitd in evaluarea acordurilor.

In completarea perspectivei generale, in cuprinsul primului capitol am supus unui
examen comparativ continutul contractului de licenta privind brevetul de inventie, cu scopul de
a pune in lumind (cel putin) cateva dintre elementele care i conferd un colorit propriu. Fatd de
unele dintre acestea, respectiv licentele de export si licentele miniere, am constatat cd singurul
punct de confluentd este reprezentat de denumirea figurii juridice. De cealalta parte, pentru
contractul de cesiune, cel de non-opozitie, acordul privind transferul de materiale, contractul de
franciza, am observat existenta mai multor puncte de asemanare, dar si de deosebire, acestea
din urma fiind cele care ne-au permis sa afirmdm certitudinea existentei contractului de licenta
privind brevetul de inventie ca tip de sine-statator de act.

Tot in cuprinsul primului capitol, in demersul de destructurare a continutului
contractual, am procedat la trecerea acordului de licenta prin filtrul diferitelor criterii de
clasificare. Primul dintre acestea, in functie de izvorul imediat, a deschis drumul pentru

surprinderea particularitatilor licentelor obligatorii. Aceasta ne-a permis sa observam cazurile



in care pot sd fie obtinute, precum si procedura de urmat, in lumina reglementarilor existente la
nivel intern, mentinand si o perspectiva mai larga, prin prezentarea, comparativa, a abordarilor
din state precum Franta si Statele Unite ale Americii. De cealalta parte, clasificarea in functie
de intinderea drepturilor acordate a pus n luminad trei categorii de licente, cele exclusive, cele
unice si cele neexclusive. Dincolo de prezentarea unor aspecte de naturd definitionald, am
urmarit sa evidentiem maniera in care detinerea brevetelor in coproprietate se reflectd relativ la
incheierea unui contract de licentd. Totodatd, prin evaluarea reglementérilor din Uniunea
Europeand n materia dreptului concurentei, am constat stabilirea unui regim mai exigent pentru
licentele exclusive, in considerarea limitarilor pe care le implicd. Aceasta ne-a permis sa
observam si faptul ca licentele neexclusive sunt cele care ridica cele mai putine probleme din
punct de vedere concurential, strict prin prisma neexclusivitatii. Prin intermediul ultimei parti
a clasificarii am supus evaluarii reglementarile interne referitoare la posibilitatea licentiatilor
de se apara mpotriva actelor de contrafacere savarsite de catre terti. Din perspectiva noastra,
data fiind maniera de infatisare a continutului normativ, ar fi oportund interventia legislativa in
sensul coreldrii dispozitiilor din Legea nr. 64/1991 cu cele din Regulamentul de punere in
aplicare a actului normativ, in vederea asigurarii unui grad mai ridicat de predictibilitate cu
privire la justificarea calitatii procesuale active. Ultima dintre clasificari, in functie de caracterul
licentelor a permis divizarea, la randul sau, in analiza limitarilor din perspectiva teritoriald si a
celor privind domeniul de utilizare a inventiei brevetate. Intre cele mai insemnate aspecte, in
cazul acestei taxonomii, sunt cele privitoare la tratamentul concurential al acestora. Din aceasta
perspectiva, solutiile propuse la nivelul Uniunii Europene converg, din anumite perspective, cu
cele retinute in spatiul american.

Prin intermediul celui de-al doilea capitol am urmarit sa modelam, intr-o perspectiva ex
ante, elementele care tin de negocierea contractului de licentd, inclusiv prin prisma incheierii
(in aceastd perioadd) a unui acord de confidentialitate. Subsecvent, ne-am Indreptat atentia
asupra a ceea ce constituie ,,corpul” lucrarii, respectiv fibrele de naturd obligationala care ii dau
substanta.

Din perspectiva licentiatorului, prima dintre obligatii, aceea de predare a bunului
prezintd o fizionomie proprie, In considerarea obiectului derivat al contractului. Apreciem ca
aceasta este de naturd sd Tmbrace, mai degrabd, un vesmant al abstractului. Obligatia de
acordare a asistentei tehnice, din perspectiva noastra, nu este una implicita pentru contractul de
licentd, necesitand a fi stipulatd in mod expres in continutul sdu pentru a fi admisa. Alaturi de
cele doua obligatii, cele privitoare la garantia pentru vicii i garantia pentru evictiune reprezinta

cheia de bolta a arhitecturii pe latura partii — licentiator. In materia viciilor ascunse, pledam
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pentru retinerea unui standard sensibil nuantat de apreciere a existentei acestora, o modificare
a etalonului in considerarea specificului domeniului. Dincolo de acest aspect, analizand cazurile
mentionate in literatura de specialitate cu privire la viciile ascunse si subclasificarea acestora in
vicii juridice si vicii materiale, ne-am exprimat rezerva fata de unele dintre acestea care, mai
degrabad ar putea fi analizate pe taramul evictiunii. De altfel poate fi pusd sub semn de
interogatie intreaga categorie de vicii ascunse juridice — care decurg din anularea brevetului sau
din decaderea titularului din drepturile conferite de brevet. In schimb, admitem ci existenta
viciilor ascunse materiale poate si conduci la activarea garantiei in sarcina licentiatorului. In
privinta garantiei pentru evictiune, am supus evaludrii atit cazurile care izvorasc din faptul
personal al licentiatorului, cat si din fapta tertilor, evidentiind particularitatile acestora.

Din perspectiva licentiatului, analiza s-a concentrat asupra obligatiei de exploatare a
inventiei, in considerarea caracterelor care ii asigurd o fizionomie proprie. De asemenea, am
parcurs reglementarile in domeniul concurentei, pentru a ilustra modalitatea in care limitele ale
exploatarii (fie acestea ale productiei, ale fabricarii produselor exclusiv pentru uzul propriu, ale
fabricarii produselor exclusiv pentru un anumit client sau ale vanzarilor) isi pun amprenta
asupra modalitatii de configurare a contractului. Cea mai importanta obligatie a licentiatului
ramane, totusi, aceea de platd a redeventelor. Din aceastd perspectiva, intr-o analiza ampld am
accentuat asupra duratei pentru care pot sa fie datorate acestea, in corelare cu durata pentru care
s-a obtinut protectia inventiei prin brevet si cu durata pentru care s-a incheiat contractul. In
egala masurd, in considerarea jurisprudentei existente la nivelul Uniunii Europene, am urmarit
implicatiile de natura concurentiala asupra modalitatii in care se stabileste obligatia de plata a
redeventelor, din perspectiva temporala.

Arhitectura acestui capitol a fost completatad prin examinarea practicilor si a tipologiilor
de clauze in contractele de licenta privind brevetul de inventie. In acest sens, am realizat o
evaluare a clauzelor de neconcurenta, de necontestare a validitatii brevetului si de denuntare a
contractului Tn caz de contestare a validitatii brevetului, inclusiv prin filtrul dreptului
concurentei. Alaturi de acestea, in materia practicilor, am supus exegezei operatiunile de legare
si de grupare a licentelor, regimul perfectionarilor, precum si practica de acordare a licentelor
in termeni echitabili, rezonabili si nediscriminatorii. Ca element de noutate, ultima dintre
acestea ne-a permis sd aducem in prim plan noi directii de actiune care se doresc a fi
implementate la nivelul Uniunii Europene.

Ultimul capitol al tezei, referitor la solutionarea litigiilor, a debutat printr-o interogatie
cu privire la sfera ilicitului contractual in materia contractului de licentd privind brevetul de

inventie. Pe fondul jurisprudentei Curtii de Justitie a Uniunii Europene, precum si a
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perspectivelor doctrinare, exprimate mai ales 1n spatiul francez, am evaluat posibilitatea de a
include in sfera ilicitului contractual si efectuarea de catre licentiat a unor alte acte decat cele
pentru care a obtinut permisiunea in baza contractului. In continuare, am revenit la planul
traditional de examinare, evidentiind solutiile retinute pentru determinarea instantei competente
prin prisma dispozitiilor Regulamentului Bruxelles I bis. La acestea am adaugat reglementarea
din cuprinsul Principiilor CLIP, intrucat, in pofida faptului ca acesta este un instrument juridic
din categoria soft law, cuprinde solutii prin care s-ar putea imbunatati reglementarile existente.
Nu in ultimul rand, In considerarea functionarii Curtii Unice in materie de Brevete, am observat
dinamica din punct de vedere al competentei. in ceea ce priveste arbitrajul, cu scopul de a nu
relua, intr-o manierd redundanta, aspectele de generalitate, am optat pentru surprinderea
particularitatilor procedurii in cazul in care partile recurg la aplicarea regulilor elaborate de
Centrul de Arbitraj si Mediere din cadrul OMPI. In ceea ce priveste ultima sectiune a tezei,
privitoare la determinarea legii aplicabile, analiza ne-a permis sa observam fragmentarea
determinatd de specificul domeniului proprietatii intelectuale, Intrucat aspectele privitoare la
brevet sunt guvernate de legea statului pe al carui teritoriu a fost obtinuta protectia (lex loci
protectionis), lege care poate si difere de legea aplicabila contractului. In acest sens, am supus
evaludrii prevederile din Regulamentele Roma I si Roma II, precum si Principiile CLIP, in

considerarea unui demers comparativ.

CONCLUZII

In lumina celor precizate, subliniem relevanta cercetirii, si in considerarea tratarii, pAna
la acest moment, a problematicii tezei intr-o manierd mai putin aprofundatd. Dincolo de siajul
conceptiilor doctrinare, practica este cea care releva, intr-0 maniera din ce in ce mai accentuata,
importanta incheierii de contracte de licentd in materia brevetelor de inventie. Se incheaga, la
nivel european, si nu numai, o directie unitara in sensul promovirii acestei figuri juridice. Intr-
un raport de proportionalitate, pe fondul dezvoltarii tehnologice, a proceselor de standardizare,
precum si a nevoii de asigurare a interoperabilitatii, observam cd se manifesta un interes din ce
in ce mai accentuat cu privire la contractul de licenta.

Mentionam ca, la acest moment, terenul predilect pe baza caruia este analizat contractul
de licentd este acela al standardizarii si al implicatiilor sale asupra modalitatii de construire a
arhitectonicii contractuale. De la maniera in care se contureazd consecintele refuzului de
incheiere a unui contract de licenta in termeni FRAND, la modalitatea de stabilire a

redeventelor, acestea sunt doar o parte dintre aspectele care ridicd intre cele mai importante
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dezbateri la nivelul literaturii de specialitate si, mai ales, al practicii. Dincolo de surprinderea
acestor elemente in cuprinsul tezei, remarcam intentiile de reglementare la nivelul Uniunii
Europene cu privire la care, chiar dacd au fost intimpinate cu reticentd, apreciem cd pot fi
realizate perfectiondri. Oportunitatea acestora este, totusi, incontestabild, fiind necesara
stabilirea unei maniere unitare de evaluare. Adaugam faptul cd, in lumina ideii de (re)asezare a
sistemului existent, tot la nivelul Uniunii Europene, ar fi adecvata revizuirea unora dintre
solutiile reglementare in cuprinsul Regulamentului Bruxelles I bis, in vederea alinierii acestora
cu principiile rafinate in literatura de specialitate si in instrumentele juridice din categoria Soft
law. In considerarea aspectelor privitoare la solutionarea litigiilor, asteptim cu interes si
opiniile Curtii Unice in materie de Brevete in solutionarea litigiilor implicand brevete europene
sau BEEU, cu privire la care au fost incheiate contracte de licenta.

Alaturi de perspectivele traditionale privind coordonatele esentiale, constind in
drepturile si obligatiile partilor, prin analiza noastrd am urmarit sa aprofundam si aspectele
considerate problematice Tn negocierea si incheierea contractelor, mai ales din perspectiva
concurentiala. De altfel, acestea din urma au relevat necesitatea abordarii unei viziuni
integratoare a tuturor aspectelor care pot avea incidentd in definitivarea continutului
contractului de licenta privind brevetul de inventie.

Observarea dinamicii contractuale ne-a permis sa remarcam trivalenta pe care acesta o
manifestd sub raportul ,,plusurilor”. Propriu-zis, vehiculul juridic constand in contractul de
licenta este de naturd sd conduca la cresteri din perspectiva economica in ceea ce 1l priveste, in
primul rand, pe titularul de brevet. Incheierea acordului constituie un veritabil mijloc de
dinamizare a existentei inventiei, precum si de recuperare a sumelor investite In realizarea
acesteia, urmata de strategia de brevetare. De cealaltd parte, pentru licentiat este la fel de
adevdrat ca incheierea contractului aduce cu sine aceleasi perspective de crestere economica,
dar si o deschidere, o simplificare si, totodatd, o incurajare a procesului de diseminare a
tehnologiei in aval. Nu in ultimul rand, incheierea contractului de licentd conduce, intr-0
manierd indirectd, la beneficii si pentru consumatorii finali, In considerarea faptului cd li se
asigurd accesul la o diversitate a tehnologiilor.

Dincolo de amalgamul perspectivelor asupra drepturilor acordate/dobandite in baza
acestuia — fie ca vorbim despre un drept de exploatare al licentiatului, fie despre o simpla
abstentiune din partea licentiatorului de a actiona in justitie impotriva cocontractantului sau —,
opinii care au mai degraba valente doctrinare si care nu intotdeauna impieteaza asupra practicii,
contractul de licentd se profileazd ca un veritabil instrument de dinamizare a mediului

economic. Pe aceastd cale se acrediteaza (incd o datd) importanta cunoasterii — care, in demersul
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nostru, se esentializeaza in lexemele inventie si brevet —, in contextul mai larg al globalizarii si
al economiei.

Nu in ultimul rand, in pofida dimensiunilor normative, (in mod evident) reduse la nivel
intern, 1n ceea ce priveste contractul de licentd privind brevetul de inventie, apreciem ca
interventia legiuitorului in aceasta sferd nu ar fi marcatd de oportunitate. Sustinem aceasta in
considerarea evitarii unui exces (si asa prezent) de legiferare, cu atat mai mult cu cat insasi
ambianta social-economicad nu ar justifica un astfel de demers, intr-0 societate care ar avea
nevoie sd (re)descopere functiile brevetului de inventie si sd se reorienteze spre practica de
inovare. De altfel, mai curand, ar fi oportund corijarea lipsei de sintonie a reglementarilor
(pre)existente, in vederea asiguririi coerentei sistemului normativ. In acest sens, vedem
oportunad realizarea de modificari cu privire la e.g. calitatea procesuald activa in cazul
licentiatilor, privita si prin filtrul dreptului la despagubiri; coproprietatea asupra brevetului;
consecintele anularii brevetului ca urmare a faptului ca o alta persoand era indreptatita la
eliberarea titlului de protectie.

In fine, incheiem ,,jocul” pasilor contractuali prin trimitere la Johan Huizinga ,,Jocul este
o functie plind de talc. In joc «intrd in joc» ceva care trece dincolo de instinctul de conservare
nemijlocit, ceva care pune in actiune un talc. Fiecare joc inseamna ceva. Daca acest principiu
activ, care i1 conferd jocului esenta, il numim intelect, spunem prea mult, iar dacd il numim
instinct, nu spunem nimic. Oricum l-am privi, odata cu aceasta «intentie» a jocului se vadeste,

in orice caz, in insisi esenta lui, un element imaterial.”*

! Johan Huizinga, Homo ludens, Editura Humanitas, Bucuresti, 2012, pp. 39-40.
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PATENT LICENSE AGREEMENTS IN INTERNATIONAL TRADE LAW

- Summary of doctoral thesis —

By means of the present research, our aim was to shape up the normative matrix made
up around the license agreement concept, duly customized in terms of the field of patents, while
also proceeding with the actual description of the legal “environment” leading to its conclusion,
as well as of the binding substance of the agreement. From the International Trade Law
perspective, all relevant elements have been tied by the red thread represented by the due
determination of the competent courts to settle the disputes deriving out of such agreement, as
well as the determination of the applicable law.

As such, upon duly “layering” the relevant elements laying the foundation of the
contractual construct, in our first chapter we started from presenting various general matters in
the field of patent licensing. Our review enabled us to notice that, at the national level (and not
only here), there is no coherent and consistent normative regulation established in terms of this
particular agreement. Regulations assessment has been particularly done through the lens of
patents, since the wide range of instruments provided for the legal space operationalization also
impacts the very contractual physiognomy. We have added various perspectives to the
legislative landscape dynamics, in terms of Competition Law, as enacted at the European
Union’s level, and in turn, these perspectives have enhanced the difficulty of assessing the
agreements.

Within the process of adjusting the overall general perspective, in our first chapter we
have conducted a comparative analysis of the contents of the patent licensing agreements, so as
to highlight (at least) some of the elements which render its own specificity. In terms of part of
the aforementioned, namely the export licenses and the mining licenses, what we have found
was that the only confluence point was represented by the name of the legal figure. On the other
hand, in terms of the assignment agreement, the non-opposition agreement, the material transfer
agreement, the franchise agreement, we have found the existence of several similarities, as well
as elements of differentiation, the latter enabling us to state with certainty that there is no doubt
as to the existence of the patent licensing agreement as a self-standing type of contract.

Again, in the first chapter, within the process of de-structuring the contractual contents,
we have initiated the process of filtering the license agreement through various classification
criteria. The first of such criteria, subject to the immediate source, has opened the way towards
depicting the particularities of the compulsory licenses. This has enabled us to notice the cases

where such licenses may be granted, as well as the procedure to follow, in light of the existing
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regulations at the national level, while also maintaining a broader perspective, of the approaches
in countries like France, or the United States of America. On the other hand, the classification
subject to the scope of rights, shed light on three categories of licenses, namely the exclusive
ones, the sole ones and the non-exclusive licenses. Aside from presenting various definition-
specific matters, we focused on pointing out the manner in which the co-ownership of patents
is reflected when concluding license agreements. Once again, by assessing the European Union
regulations in the Competition Law field, we have found the existence of a more exigent regime
for exclusive licenses, considering the limitations that they entail. This has also allowed us to
notice the fact that non-exclusive licenses are those raising the least problems from a
Competition Law perspective, strictly in terms of non-exclusivity. By means of the last part of
our classification we have evaluated the national regulations referring to the possibility of
licensees to defend against acts of infringement committed by third parties. From our
perspective, given the manner in which the normative contents are shaped up, it would be
adequate for one to intervene at legislative level, within the meaning of correlating the
provisions of Law no. 64/1991 with the ones of the Regulation for the enforcement of the same
legislative act, in view of ensuring a higher degree of predictability regarding the justification
of the entitlement to bring actions before courts. The last of our classifications, considering the
nature of the license, has enabled us to conduct a division in the analysis, taking into account
the territorial and the field of use limitations. Among the most significant facts, in the case of
this taxonomy, there are those relating to the competitive treatment of the contracts. From this
perspective, the solutions proposed at the European Union’s level converge, from certain
perspectives, with the ones set forth in the United States.

In the second chapter of our study, we have focused on modeling, from an ex ante
perspective, the elements regarding the negotiation of the license agreement, also through the
lens of concluding (at this particular stage) of a non-disclosure agreement. Subsequently, we
shifted our attention towards the very essence of the "body" of our work, namely the fibers that
render its substance.

From the licensor’s perspective, the first obligation, namely that of handing over the
asset, shows its own physiognomy, considering the subject-matter of the agreement. We find
that it is rather likely to take an abstract form. The obligation to provide for technical assistance,
from our perspective, does not stand for a default obligation in the case of the license
agreements, and it must be explicitly stipulated. In addition to the two obligations, those
regarding the warranty against eviction and warranty against hidden defects are at the forefront

of the licensor’s duties. In the hidden vices field, we plead for the due keeping of one nuanced
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sensitive standard regarding the existence of such a vice. Apart from this fact, having reviewed
the cases mentioned in the legal literature, as related to hidden vices, and the latter’s sub-
classification into legal vices and material vices, we have stated our reserve in terms of some
of such vices which are more likely to be reviewed from the eviction field perspective. In fact,
one may question the entire category of legal hidden vices — which derive out of the annulment
of the patent or out of the termination of the holder’s rights, as granted by such patent. Instead,
we admit the existence of material hidden vices which may lead to the activation of the warranty
falling under the licensor’s duty. In terms of the warranty for eviction, we have assessed both
the cases deriving from the licensor’s personal deed, as well as from the acts of third parties,
while displaying their particularities.

From the licensee’s perspective, our analysis focused on the obligation to actually
exploit such invention, while considering the features making up its own physiognomy. We
have also gone through the regulations in the competition field, so as to show how exploitation
limitations have impact on how the agreement is being shaped up. And yet, the most relevant
obligation on the licensee’s part is still that of having to pay the royalties. From this particular
perspective, while undergoing a thorough analysis, we have stressed out the length that the same
may be owed for, in correlation with the length that the patent protection has been granted and
the length that the agreement has been concluded for. Equally relevant, upon duly considering
the jurisprudence existing at the European Union level, we have analysed the competitive
implications on how the royalty payment obligation is being set forth, from a time — specific
perspective.

The architecture of the second chapter has been adjusted by examining the practices and
typologies of clauses existing in the patent license agreements. To this end, we have conducted
an assessment of the non-compete clauses, the clauses regarding the non—challenging of the
patent validity, also from the perspective of Competition Law. Moreover, in the practices field,
we have submitted to our exegesis the operations regarding the tying and bundling of such
licenses, the regime of improvements, as well as the practice regarding the granting of licenses
in equitable, reasonable and non—discriminatory terms. As an element of novelty, the last of
them enabled us to bring to the forefront several new directions intended to be implemented at
the level of the European Union.

In the last chapter of our thesis, namely that relating to dispute settlement, the research
started with an interrogation of the scope of contractual liability in the patent license agreement
field. Given the European Union Court of Justice jurisprudence, as well as the doctrine-related

perspectives, as particularly expressed in France, we have assessed the possibility for one to
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integrate within the contractual liability sphere the actual conducting by the licensee of various
other deeds than those it has been authorized to do under the agreement. Further on, we returned
to our traditional examination perspective, highlighting the solutions envisaged for the
determination of the competent court from the perspective of Brussels I bis Regulation
provisions. We have added the regulation within the CLIP Principles, since, despite the fact that
the same stands for a legal instrument belonging to the soft law category, it contains solutions
by which the existing regulations might get improved. Last but not least, upon duly considering
the Unified Patent Court operation, we have noticed the dynamics from competence-related
perspective. As far as arbitrage is concerned, in order for us not to redundantly express the
general matters, we have chosen to depict the procedure particularities in the event the parties
turn upon the enforcement of the rules developed by the WIPO Arbitration and Mediation
Centre. In terms of the last part of our thesis, as related to the determination of the governing
law, our analysis has enabled us to notice the fragmentation triggered by the intellectual
property right, whereas the patent-related matters are governed by the law of the state where
the protection has been acquired (/ex loci protectionis), which law may be different from the
law governing the agreement. To this end, we have submitted to due assessment the provisions
of Rome I and Rome II Regulations, as well as the CLIP Principles, upon consideration of one

comparative action.

CONCLUSIONS

In light of the aforementioned, we hereby wish to underline the relevance of our
research, also upon consideration of the treatment, so far, of the subject of the thesis in a less
thorough manner. Aside from the doctrine conceptions, practice is the one depicting, in a more
and more emphasized manner, the relevance of concluding patent license agreements. In the
European Union and not only here, there is also a sort of a unitary direction being shaped up,
within the meaning of promoting this particular legal figure. In a proportionality rapport, given
the technological development, the standardization processes, as well as the need to ensure
interoperability, we notice a deeper and deeper interest in field of license agreements.

We hereby add that, at the moment, the preferred ground based upon which one conducts
the analysis of the license agreement is represented by that of standardization and of its
implications on the method of building up the contractual architectonics. From the very manner
in which the consequences of the refusal to conclude the license agreement under FRAND terms

are being shaped up, to the method of establishing the royalties, these are just part of the matters
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leading to the most interesting debates at the level of specialized literature and, especially at the
practice level. In addition to describing such elements in our thesis, we notice the regulatory
intentions at the European Union level, as related to which one may bring improvements, even
if they have been reluctantly embraced. The latter’s opportune character is, however,
unchallengeable and one should set up a unitary manner to assess the standardization landscape.
We hereby add the fact that, in light of the idea of (re-)setting the existing system, again at the
European Union level, it would be appropriate for one to review some of the solutions regulated
within Brussels Regulation I bis, for the purpose of aligning the same with the refined principles
in the specialized literature and in the legal instruments belonging to the soft law category. Upon
due consideration of the matters regarding litigations settlement, we are also looking forward
to receiving the opinions of the Unified Patent Court in terms of settling of the disputes
involving European patents or patents EPUE (European patents with unitary effect), as related
to which a number of license agreements have been concluded.

In addition to the traditional perspectives, as related to those essential coordinates,
consisting of parties’ rights and obligations, by means of our due analysis, we have also aimed
at going deeper into those matters deemed as problematic in the negotiation and conclusion of
agreements, particularly from a competitive perspective. In fact, the latter have revealed the
necessity to approach such vision so as to integrate all aspects which may be incidental upon
the process of shaping the substance of the patent license agreement.

The actual observation of the contractual dynamics has enabled us to notice the trivalent
nature it shows in terms of “pros”. As such, the legal vehicle consisting of the license agreement
1s likely to lead to increases from an economic perspective, first of all as far as the patent holder
is concerned. Agreement conclusion stands for one true means for dynamizing the very
invention existence, as well as for recovering the amounts invested in accomplishing the same,
followed by the patenting strategy. On the other hand, it is just as true as far as the licensee is
concerned, that the agreement conclusion brings in itself the same economic increase
perspectives, as well as a certain opening, a simplification, and also an encouragement of the
process of downstream technology dissemination. Last but not least, the license agreement
conclusion also indirectly leads to benefits for the end consumers as well, upon consideration
of the fact that the latter are provided with access to a wide range of technologies.

Aside from the mixture of perspectives on the rights, as granted/acquired under the
agreement — whether we speak about a certain licensee’s exploitation right, or a mere abstention
on the licensor’s part to take legal action against its co-contractor —, the latter standing for views

which are more likely to belong to the doctrine and which do not always have impact on the
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practice, the license agreement stands out as one valuable instrument for the dynamization of
the economic environment. This way, the relevance of knowledge is once again acknowledged
and accredited — and in our study, this is materialized in the concepts of invention and patent —
within the overall broader context of globalization and economy.

Last but not least, despite all normative dimensions (obviously) limited to the national
level, in terms of the patent licensing agreement, we find that the law enforcement agent’s
intervention in this particular field, would not be opportune. We claim such fact while
considering the avoidance of a law enforcement excess (which is already present), all the more
that the very social — economic environment would not justify any such action, in a society
which would require the (re)discovery of the patent functions and the reorientation towards the
innovation practice. In fact, it would rather be opportune for one to remedy the lack of
(pre)existing regulations syntony, so as to ensure the normative system coherence. To this end,
we see it as opportune for one to bring various amendments in terms of, for example the active
procedural legitimacy in the case of licensees, regarded also from the perspective of their right
to damages; co-ownership of the patent; the consequences of patent annulment as result of the
fact that a different individual was entitled to be its owner.

Finally, we hereby end this "game” of contractual steps by referring to John Huizinga
“Games are full of meanings. In a game, there is something there that goes beyond the direct
preservation instinct, there is that something that puts a certain meaning in action. Each game
means something. If this active principle which grants the game its very essence is called
intellect, we say too much, however if we call it instinct, we say nothing at all. Regardless of
how we may look at it, upon this very «intention» to play the game, one may notice, in its very

essence, a particularly immaterial element.”?

2 Johan Huizinga, Homo ludens, Humanitas Publishing House, Bucharest, 2012, pp. 39-40.
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