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Protectia penali in exercitarea profesiilor liberale din domeniul juridic
rezumatul tezei de doctorat

Profesiile liberale sunt intalnite intr-o varietate de domenii de activitate, ceea ce determina
o diversitate a normelor ce le reglementeaza. Din dorinta de a pastra un anumit grad de armonizare,
am ales sa analizam profesiile liberale din domeniul juridic — notari publici, avocati, executori
judecatoresti, mediatori si practicieni in insolventd — enumerate 1n ordinea reglementarii de citre
legiuitor. Pe parcursul prezentarii vom recurge la o altd ordine decat cea cronologica, in functie de
relatia dintre profesia juridica liberala si stat, pornind de la una dintre clasificarile formulate in
doctrind’ — in profesii liberale absolute si profesii liberale relative. Vom observa ci aceasti
clasificare 1si gaseste aplicabilitate inclusiv in legatura cu modalitatile in care sunt reglementate si
interpretate mijloacele de protectie a unora dintre principiile fundamentale ale profesiilor liberale
din domeniul juridic, precum si cu referire la statutul juridic din perspectiva legii penale a
persoanelor ce le exercita (aspecte ce vor fi regasite in detaliu in primele doua capitole ale tezei).
Dintre profesiile liberale analizate, avocatura si medierea reprezintd profesii liberale absolute.
Profesia de notar public si cea de executor judecatoresc se situeaza in randul profesiilor liberale
relative. Profesia de practician in insolventa este mai greu de caracterizat la prima vedere. Ea are
atat elemente care o apropie de profesiile liberale absolute (independenta fatd de Ministerul
Justitiei sau alta autoritate publica cu rol de control), dar si elemente care o apropie de cele relative
(prin calitatile profesionale pe care le dobandeste in concordantd cu Legea nr. 85/2014, in cazul
carora este supus supravegherii din partea judecatorului-sindic). Vom incadra practicienii in
insolventd in categoria profesiilor liberale relative, considerand cd in activitatea profesionala a
acestora nu exista o independenta absoluta.

Domeniile de activitate ale liber-profesionistilor din domeniul juridic reprezinta servicii
de interes public. In cazul unora dintre ele, chiar din cuprinsul actelor normative ce le
reglementeaza rezulta acest caracter, precum art. 2 alin. (1) Legea nr. 188/2000 din care rezulta ca
executorii judecatoresti ndeplinesc un serviciu de interes public, dispozitiile art. 3 alin. (1) din
Legea nr. 36/1995 ce au un continut asemanator cu privire la activitatea profesionala a notarului
public, iar dispozitiile art. 4 alin. (1) din Legea nr. 192/2006 ce prevad ca medierea e o activitate
ce prezintd interes public. Desi in cazul avocatilor si al practicienilor in insolventd nu avem
reglementare expresd, vom observa ca si acestia indeplinesc servicii de interes public. Dispozitiile
art. 38 alin. (1) din Legea nr. 51/1995 prevad rolul avocatului de partener indispensabil al justitie,
iar prin prisma activitatilor pe care avocatul le poate indeplini consideram serviciile sale sunt de
interes public, tocmai datorita importantei pe care o prezintd activitatea desfasurata de catre avocat
pentru societate. De asemenea, avand in vedere categoriile de atributii specifice practicienilor in
insolventd in legaturd cu procedurile de insolventa sau cu cele de prevenire a insolventei, putem
considera fara indoiald cd si acestia desfasoara activitati de interes public.

Aceste profesii au din punct de vedere organizatoric atit elemente asemanatoare, cat si
diferite — ceea ce determind o relatie profesionala diferita cu statul si cu cetatenii destinatari ai

1 Vom porni de la clasificarea identificatd in M. Niculeasa, Profesiile liberale. Reglementare, doctrind, jurisprudentd,
Editura Universul Juridic, Bucuresti, 2006, p. 21-22, adaptand insa specificul categoriilor identificate.
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serviciilor oferite. Calitatea de profesionist in aceste domenii poate fi dobandita doar de catre
persoana fizica. Chiar daca unele forme de organizare a profesiei au personalitate juridica proprie
(precum 1n cazul practicianului in insolventd sau al avocaturii), calitatea (de avocat, de practician
in insolventd) apartine doar persoanei fizice. Obtinerea acestei calitati presupune o procedurd de
admitere 1n profesie, specifica fiecarei profesii. Daca in cazul avocaturii, notariatului, executorilor
judecatoresti si practicienilor in insolventa accesul in profesie are loc (de reguld) in baza unui
concurs, in cazul mediatorilor accesul in profesie este mai facil, fiind totusi conditionat de urmarea
unor cursuri de pregatire profesionald. Totodata, validarea obtinerii acestei profesii se realizeaza
in cazul avocatului, mediatorului si practicianului in insolventa de catre organele de conducere ale
profesiei, pe cand in cazul notarilor publici si al executorilor judecatoresti este implicat Ministerul
Justitiei in aceastd procedurd. Modalitatea de dobéandire a calitdtii profesionale poate atrage
consecinte in sfera dreptului penale prin calitdtile specifice pe care le dobandesc persoanele ce 1si
indeplinesc activitatea — atragand de exemplu calitatea de functionar public asimilat a executorului
judecatoresc si a notarului public.

Toate aceste profesii au organe de conducere autonome, specifice, dupa cum au si norme
de organizare si de conduitd proprii (statute, coduri de deontologie profesionald). Daca in cazul
avocatilor, mediatorilor si practicienilor n insolventd coordonarea profesionala si controlul
profesional se realizeaza doar de organele de conducere autonome ale profesiet, in cazul notarilor
publici si al executorilor judecdtoresti in verificarea profesionald este implicat si Ministerul
Justitiei. De asemenea, arhiva executorului judecétoresc este proprietatea statului (art. 63 alin. (2)
din Legea nr. 188/2000), dupa cum este si arhiva notarilor publici (art. 161 alin. (1) din Legea nr.
36/1995).

Profesionistii din aceste domenii au libertatea de a avea clienteld variata, insa in cazul
notarilor publici si al executorilor judecatoresti exista anumite limite teritoriale In desfasurarea
activitatii profesionale. Dupa cum am putut observa, in cazul executorului judecétoresc exista si
o anumitd limitare cu privire la libertatea de a refuza solicitarea unui client. Acesti liber-
profesionisti au dreptul la un onorariu de la clienti pentru activitatea prestatd, ceea ce de altfel se
afla in inima spiritului liberal al profesiei. Onorariile sunt de regula variabile si difera de la un
profesionist la altul. Cu privire la notarii publici si la executorii judecatoresti existd totusi
reglementdri referitoare la limitele maximale ale onorariilor practicate, acestea fiind stabilite prin
lege sau prin ordin al ministrului justitiei.

Din punctul de vedere al principiilor ce guverneaza fiecare profesie, principiul legalitatii
este specific tuturor profesiilor analizate, intrucat exercitarea activitdtilor profesionale se
realizeaza cu respectarea legii. Acesta este primordial in cazul unora dintre profesii (notari publici,
executori judecatoresti) care sunt garanti ai legalitdtii unor acte. De asemenea, independenta
profesionald este specificad tuturor profesiilor analizate, cei care le exercitd avand libertatea de a
se ghida dupa propriile cunostinte si opinii profesionale in exercitarea atributiilor profesionale.
Daca in exercitarea profesiilor notarii publici, executorii judecatoresti, practicienii in insolventa si
mediatorii trebuie sa fie impartiali (neutri fatd de persoanele cu care interactioneazd), specifica
activitatii avocatiale este partialitatea — avocatul fiind dator sa depund toate diligentele pentru
realizarea drepturilor si intereselor legitime ale clientului sau. Secretul profesional este un
principiu fundamental in exercitarea oricareia dintre profesiile analizate, insa acesta are o
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semnificatie mai larga sau mai restransa in functie de specificul profesiei liberale din domeniul
juridic — profesiile liberale absolute fiind in categoria celor in cazul carora secretul profesional
beneficiaza de o protectie mai ridicata.

Analizand modalitatile de protectie juridica, legiuitorul reglementeaza cu titlu de principiu
necesitatea ocrotirii unora dintre categoriile profesionale analizate, in legatura cu exercitarea
atributiilor profesionale. Astfel de dispozitii regdsim in art. 38 alin. (1) din Legea
nr. 188/2000, 1n art. 4 Legea nr. 51/1995 si in art. 3 alin. (4) din Legea nr. 36/1995. Aceste norme,
desi nu cuprind dispozitii concrete cu privire la forma de ocrotire, sunt importante pentru ca
stabilesc cu titlu de principiu o obligatie pozitiva a legiuitorului de a asigura cadrul legal necesar
exercitarii profesiilor respective In mod independent. Reglementari de acest tip nu regasim in
Legea nr. 192/2006 sau in OUG nr. 86/2006. In afara de anul in care au intrat in vigoare aceste din
urma acte normative nu pot fi identificate unele criterii definitorii in baza carora legiuitorul sa fi
prevazut 1n unele legislatii protectia celor ce exercitd anumite atributii si in altele, nu. De
asemenea, lipsa unor mentiuni exprese in legislatia specificd medierii sau a profesiei de practician
in insolventd nu atrage o lipsa de protectie a acestora — dimpotriva, legiuitorul ocroteste in mod
direct sau indirect si persoanele care exercita o astfel de profesie.

Reglementarea expresd a unei profesii este impusd de nevoia de a satisface un interes
public si particular pe care statul il incredinteaza spre a fi indeplinit de anumite persoane.
Legiuitorul are indatorirea de a reglementa atat profesia in sine, cat si conditiile necesar a fi
indeplinite pentru exercitarea acesteia, precum si consecintele exercitdrii atributiilor specifice cu
neindeplinirea conditiilor impuse de lege.

In acest scop, un rol central il ocupi asigurarea unui corp profesional competent care si se
bucure de prestigiu si de buna reputatie, deziderat ce tine atit de activitatea legiuitorului, acesta
reglementand, prin raportare la fiecare profesie in parte conditii specifice pentru indeplinirea
activitatii si norme care sa asigure protectie in legaturd cu desfasurarea activitatilor specifice, cat
si de activitatea organelor profesionale care vegheaza la respectarea normelor profesionale.

Existenta unor norme cu rol de ocrotire a profesiei liberale si a celor ce o exercita are in
principal rolul de a garanta independenta acesteia si libertatea celor care o exercita de a-si indeplini
atributiile profesionale fard teama unor repercusiuni (sub diferite forme) n legatura cu indeplinirea
acestora. In egala masura, cadrul legislativ are ca obiectiv responsabilizarea liber-profesionistilor
si asigurarea unor servicii calitative pentru persoanele ce beneficiaza de acestea.

Cu titlu de concluzii, vom putea observa cd profesia liberala reprezinta o notiune generala
ce desemneaza o varietate de activitdti prestate de catre persoane care au dobandit o anumita
calitate prin studii si care beneficiazd de autonomie in desfdsurarea activitatii profesionale.
Diversitatea domeniilor de activitate si specificul determinat de fiecare dintre acestea determina
dificultatea formuldrii unui set comun de norme aplicabile tuturor liber-profesionistilor, chiar si in
situatia n care ne Indreptam atentia asupra unui singur domeniu — precum domeniul juridic. Au
fost identificate cu rol de principii comune aplicabile profesiilor liberale din domeniul juridic,
principii ce presupun independenta, autoreglementarea profesionald, ocrotirea secretului
profesional, insd interpretarea acestora difera de la o profesie la alta si in functie de gradul de
autoreglementare si autonomie profesionala fatd de stat. Acest din urma criteriu determind o
clasificare utild in doud categorii profesionale — relative si absolute. In prima categorie sunt



incadrate acele profesii liberale din domeniul juridic care, pe langa stabilirea cadrului general de
reglementare a organizarii si exercitdrii profesiei de catre legiuitor, pastreaza o relatie apropiata de
stat, prin autoritatile publice ce sunt implicate in diverse aspecte referitoare la profesia liberala.
Am considerat astfel ca notarii publici si executorii judecatoresti fac parte din categoria profesiilor
liberale relative avand in vedere implicarea Ministerului Justitiei In legatura cu acestea (procedura
de numire, stabilirea numarului de profesionisti, stabilirea unor limite cu privire la onorarii daca
acestea nu au fost stabilite prin alte dispozitii normative). Am inclus 1n aceastd categorie si
practicienii in insolventa, desi acestia beneficiazd de mai multa autonomie profesionala. Alegerea
in acest sens a fost realizatd luadnd 1n considerare cd activitatea practicianului in insolventa
(indiferent de calitatea pe care o cumuleaza — administrator al restructurdrii, administrator
concordatar, administrator judiciar, lichidator sau expert judiciar) este in stransa legatura cu
judecatorul-sindic sau cu organele judiciare. Asadar, acesta este supus verificarii din partea
membrilor puterii judecatoresti, considerand din aceste motive ca nu pot fi inclusi in categoria
profesiilor liberale absolute. Aceasta din urma categorie reuneste acele profesii liberale ale céror
singura legatura cu statul (in sens larg) este reprezentatd de crearea cadrului primar normativ, cu
privire la toate aspectele organizarii si exercitarii profesiei existind autonomie absoluta. In aceasta
categorie au fost incadrati avocatii si mediatorii, avand in vedere ca specificul acestor profesii
determind un grad mai ridicat de libertate 1n legaturd cu organizarea si exercitarea acestora.

Clasificarea in profesii relative si absolute poate fi aplicatd inclusiv in materie penala,
determinand un statut juridic diferit pentru liber profesionistii din domeniu, din perspectiva
calitatilor pe care acestia le pot avea in intelesul legii penale. Este fara indoiala ca toate profesiile
juridice liberale presupun prestarea unor servicii de interes public. Cu toate acestea, membrii
profesiilor juridice liberale absolute nu au in principiu activititi profesionale care sa atraga
calitatea de functionar public in intelesul legii penale (ce exceptia avocatului, atunci cand atesta
data si continutul unui act sau identitatea unei persoane, in conditiile art. 3 alin. (1) lit. ¢) si d) din
Legea nr. 51/1995 — fiind controversata in doctrind incadrarea avocatului in categoria
functionarilor publici asimilati potrivit art. 175 alin. (2) C.pen. sau a functionarilor publici ce
exercitd o functie publica de orice natura potrivit 175 alin. (1) lit. b) teza a II-a C.pen., considerand
mai degrabd intemeiata cea de-a doua opinie).

Pe de alta parte, prin natura atributiilor profesionale pe care le exercita, membrii profesiilor
juridice liberale relative au calitatea de functionari publici asimilati in intelesul legii penale (art.
175 alin. (2) C.pen.). Incadrarea in aceasti categorie nu presupune o dependenti sau o subordonare
in legatura cu exercitarea profesiei. Din acest motiv, consideram importantd promovarea si
sustinerea independentei in exercitarea profesiei In legatura cu sustinerile, opiniile sau solutiile pe
care profesionistul le adopta in legdtura cu o anumita situatie juridica. Desi principiul legalitatii
joaca un rol esential 1n activitatea notarului public, a executorului judecatoresc si a practicianului
in insolventd, acest lucru nu presupune (sau nu ar trebui sa presupund) posibilitatea raspunderii
penale 1n cazurile in care solutiile lor sunt invalidate de cétre instanta de judecata (in sens larg).
Totodatd, am putut observa referitor la aceste trei categorii profesionale ca incadrarea in categoria
functionarilor publici in intelesul legii penale nu este una automata, ci este in stransa legatura cu
atributiile profesionale exercitate, asa incat trebuie apreciatd In concret. De asemenea, am
concluzionat cd nu existd unitate de solutie referitoare la situatia juridicd a stagiarului intrucat
executorul judecatoresc stagiar va putea avea in unele situatii calitatea prevazuta de dispozitiile
art. 175 alin. (2) C.pen., pe cand notarul stagiar nu va avea calitatea de functionar public.
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Profesionistii din domeniul juridic au fost analizati si prin raportare la dispozitiile art. 308
alin. (1) C.pen., care reglementeaza anumite categorii de persoane ce pot savarsi unele infractiuni
de coruptie si de serviciu. Am observat ca ar putea fi incidente aceste dispozitii in legaturd si cu
profesiile liberale absolute, precum si cu cele relative (in masura in care nu este incidentd calitatea
de functionar public). Cele mai importante diferente identificate sunt cele referitoare la profesia
de avocat, care nu atrage de reguld calitatea de functionar public si nici pe cea prevazuta de art.
308 alin. (1) C.pen., fiind analizata distinct ipoteza in care forma de exercitare a profesiei ar avea
personalitate juridica proprie (societate profesionala cu raspundere limitatd), in cazul careia am
putea considera ca sunt indeplinite conditiile art. 308 alin. (1) teza a II-a C.pen. cu privire la
persoanele care 1si exercitd activitate In cadrul acelei persoane juridice. Pentru identitate de ratiune
am considerat insa ca o astfel de solutie nu ar fi echitabila, diferentele dintre normele specifice
formelor de exercitare a profesiei nefiind suficient de insemnate incat sa justifice o astfel de solutie
distincta.

De-a lungul activitatii de cercetare am considerat ca mijloacele de protectie penala pot fi
grupate in trei categorii in functie de elementul ocrotit In mod principal. Prima categorie
identificatd vizeaza profesia juridica liberald in fata actelor de exercitare fard drept sau cu
incdlcarea dispozitiilor legale si a prestigiului profesional. Cea de-a doua categorie se refera la
secretul profesional, ca principiu fundamental comun tuturor profesiilor liberale din domeniul
juridic si este concretizatd din punct de vedere penal prin ocrotirea sediului profesional si
instituirea unor norme de conduitd profesionald cu implicatii inclusiv Tn materie penala in privinta
dezviluirii secretului profesional. Cea de-a treia categorie vizeaza liber-profesionistul din
domeniul juridic din doud perspective, respectiv protectia acestuia in fata actelor de agresiune (de
orice tip) in legaturd cu indeplinirea atributiilor, precum si incidenta unor dispozitii legale
punctuale, in normele de organizare a profesiei referitoare la ocrotirea profesionistului in fata
riscului unei opresiuni penale in legaturd cu exercitarea activitatilor profesionale.

Din punctul de vedere al normelor cu rol de protectie penald am putut observa ca
legiuitorul a incriminat actele de exercitare fara drept a profesiei prin norma cadru prevazuta in
art. 348 C.pen., ce este completatd prin legislatiile profesiilor de notar public, practician in
insolventd, avocat si mediator. Modalitatea in care textul de lege se coroboreazd cu dispozitiile
aferente din actele normative ale profesiei da nastere unor diferente de tratament. Astfel, daca prin
raportare la mediere si atributiile de practician in insolventa fapta ar putea fi comisa doar de catre
0 persoana care nu are aceasta calitate In conditiile legii, in cazul avocatilor si al notarilor publici
sfera subiectilor activi ai acestei infractiuni este mai largd, iar infractiunea ar putea fi savarsita
inclusiv de cétre o persoana ce are aceasta calitate, Insad o exercitd pe nedrept (fiindu-i suspendat,
de exemplu, dreptul de a profesa). Referitor la aceeasi norma de incriminare am putut observa ca
o parte a doctrinei si a practicii judiciare a considerat ca suntem in prezenta unei infractiuni de
obicei, pentru tipicitatea careia este necesar ca actele specifice profesiei sa fie repetate de un numar
suficient de ori Incat sa denote obisnuinta. Consideram, pentru argumentele expuse pe larg in
Capitolul al V-lea, ca aceastd infractiune apartine unitdtii naturale de infractiune — infractiune
simpla — ce poate imbraca forma unei infractiuni continue succesive in ipoteza prelungirii in timp
a exercitarii activitatilor specifice profesiei, atat timp aceastd prelungire nu presupune pauze
nefiresti.

Am constatat ca in Legea nr. 188/2000 privind executorii judecatoresti nu existd o norma
care sa faca trimitere la exercitarea fara drept a profesiei, dar am considerat cd valoarea sociala
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aferenta este ocrotitd corespunzator prin intermediul incrimindrii faptei de uzurpare de calitati
oficiale prevazuta de art. 258 alin. (1) C.pen.

Totodata, avand in vedere ca dintre profesiile analizate avocatura a fost cea care s-a
confruntat cel mai sever cu fenomenul exercitarii fard drept al profesiei, identificim in cuprinsul
Legii nr. 51/1995 mai multe dispozitii cu rol de ocrotire a profesiei (pe 1anga cele doud modalitati
alternative de savarsire a infractiunii de exercitare fara drept a profesiei): dispozitiile din art. 59
alin. (6) Legea nr. 51/1995 care urmaresc acelasi scop, insa prin alte mijloace. Cea din urma norma
are ca rol ocrotirea prestigiului profesiei prin interzicerea utilizarii unor denumiri specifice
organelor de conducere ale profesiei, a formelor de exercitare a profesiei sau a unor alte insemne
(inclusiv roba) caracteristice profesiei de avocat. Am considerat ca aceastd norma are caracter
nenecesar in privinta ultimelor doud modalitati de savarsire (referitoare la insemnele profesiei si
la roba de avocat), din perspectiva gradului redus de periculozitate sociala si a caracterului vag,
incert al intinderii textului de lege.

Ocrotirea secretului profesional presupune incidenta mai multor norme de drept penal.
Prin recunoasterea si protejarea secretului profesional este ocrotitd atat increderea generald in
prestigiul profesiei liberale din domeniul juridic, cat si dreptul profesionistului de a pastra
confidentialitatea, respectiv dreptul la viata privata al clientului, beneficiar al serviciilor prestate.
Secretul profesional, desi este comun tuturor acestor profesii liberale, comportd diferente
semnificative din punctul de vedere al Intinderii obligatiei liber-profesionistului de a-I respecta.
Putem concluziona ca reprezintd o asemanare interdictia divulgarii secretului profesional in
general fatd de terti (sub sanctiunea legii penale conform dispozitiilor art. 227 sau art. 304 alin.
(1) C.pen.). Diferenta intre profesiile liberale relative si cele absolute se regaseste nsa in privinta
obligatiei de a dezvalui informatii catre stat (in sens larg, prin autoritatile si institutiile publice).
Astfel, cei ce au calitatea de functionar public in intelesul legii penale vor avea obligatia de a
incunostinta autoritatile statului in mai multe situatii (incluzand obligatia de a sesiza organele de
urmdrire penald prevazuta de art. 267 C.pen.).

Mediatorii vor avea obligatia de a ocroti secretul profesional, aceasta fiind limitatd din
punct de vedere penal de prevederile art. 266 si 410 C.pen. cu privire la denuntarea unor categorii
de fapte prevazute de legea penald despre care ia cunostinta in exercitarea profesiei.

Avocatura beneficiaza de cea mai clara delimitare intre interesul public (manifestat prin
obligatia de a incunostinta autoritatile) si interesul profesional (al avocatului) si personal (al
clientului). Dispozitiile art. 45 alin. (8) din Legea nr. 51/1995 vin sa clarifice situatiile in care are
prioritate secretul profesional, fatd de cele in care este necesara sesizarea autoritdtilor cu privire la
anumite informatii aflate in exercitarea profesiei. Dupa cum am analizat, in cuprinsul art. 45 alin.
(8) din Legea nr. 51/1995 sunt reglementate o cauza justificativa speciald — forma a indeplinirii
unei obligatii prevazute de lege (cu privire la ocrotirea secretului profesional), exceptii de la
aplicarea acestei cauze in functie de categoriile infractionale indicate de catre legiuitor in teza a
[I-a, respectiv o cauza de inldturare a raspunderii penale ce are ca premisa una dintre infractiunile
pentru care legea prevede ca avocatul poate sa incunostinteze autoritdtile (in cuprinsul art. 45 alin.
(8) teza a IlI-a din Legea nr. 51/1995). Departe de a avea o formulare ireprosabila, textul de lege
aduce totusi o oarecare precizie in legatura cu obligatia de protectie a secretului profesional,
delimitarea dintre interesul profesional si interesul public fiind o problema indelung discutata in
doctrina si variabil apreciatd in practica judiciara, indeosebi in functie de interesele sociale si
politice de la un anumit moment istoric.



Am considerat totodatd cd prin intermediul infractiunii de violare a sediului profesional
(prevazuta de art. 225 C.pen.) se aduce atingere inclusiv garantiilor referitoare la ocrotirea
secretului profesional in ceea ce priveste informatiile aduse la cunostinta liber-profesionistului.
Consideram ca obiectul juridic al acestei infractiuni nu poate fi si nu trebuie limitat doar la relatiile
sociale ce ocrotesc viata personald la locul de munca, ci mai ales In situatia in care analizdm
inviolabilitatea sediului profesionistilor din domeniul juridic suntem nevoiti sa constatam ca este
ocrotitd inclusiv confidentialitatea raporturilor profesionale.

Libertatea in exercitarea profesiei este un element comun profesiilor juridice, important si
pentru cd reprezintd o garantie a independentei si specific tuturor profesiilor liberale analizate.
Modalitatea directa de ocrotire a libertatii in exercitarea profesiei si a profesionistului din acest
domeniu o reprezinta interventia legiuitorului prin incriminarea distinctd (si mai grava) a faptelor
savarsite asupra anumitor categorii profesionale (in cazul ultrajului prevazut de art. 257 alin. (1)-
(2) C.pen. si a ultrajului judiciar prevazut de art. 279 alin. (4) prin raportare la art. 279 alin. (1)-
(2) C.pen.).

In principiu, membrii profesiilor liberale relative au atributii profesionale ce permit
incadrarea acestora In categoria persoanelor ce indeplinesc o functie ce implica exercitiul
autoritatii de stat, asa incdt am putut observa cd notarii publici, executorii judecatoresti si
practicienii in insolventa (cdnd cumuleaza calitatea de administrator judiciar sau de lichidator) pot
fi Incadrati In randul subiectilor pasivi secundari ai ultrajului. Membrii profesiilor juridice liberale
absolute nu pot fi incadrati in aceasta categorie, motiv pentru care a fost nevoie de o interventie
expresa a legiuitorului cu privire la categoria profesionald a avocatilor, acestia avand calitate de
subiecti pasivi secundar ai infractiunii de ultraj judiciar In modalitatile prevazute de dispozitiile
art. 279 alin. (4) prin raportare la art. 279 alin. (1)-(2) C.pen. Dintre profesiile analizate, mediatorii
nu beneficiaza de o atare protectie suplimentarad din partea legiuitorului penal, optiune justificata
in principiu de caracterul voluntar al procedurii de mediere, care nu ar fi apt de a genera conflicte.

Am analizat comparativ aceste norme, evidentiind elementele comune cu privire la
calitatea subiectului pasiv secundar pornind de la ipoteze distincte (a exercitarii fara drept, a
suspendarii dreptului de a exercita profesia, a Incetarii calitdtii de profesionist), precum si sfera
faptelor relevante penal ce pot fi sdvarsite impotriva subiectului pasiv secundar. Am indicat insa
s1 aspectele distincte referitoare la legdtura dintre faptele savarsite si indeplinirea atributiilor
profesionale constatdnd ca exista o diferentd de tratament — in timp ce executorii judecatoresti sau
notarii sunt ocrotiti In timpul exercitarii atributiilor, chiar daca fapta savarsitd nu are o legatura cu
acestea, avocatii sunt ocrotiti suplimentar (prin retinerea ultrajului judiciar) doar dacé fapta are
legatura cu atributiile profesionale. Cu privire la sfera de cuprindere a acestora din urma, avand
in vedere varietatea activitatilor profesionale ale avocatului, prevazute in cuprinsul art. 3 din Legea
nr. 51/1995, consideram ca dispozitiile art. 279 alin. (4) C.pen. nu fac o distinctie, urmand a fi
retinutd infractiunea de ultraj judiciar si dacd fapta are legaturd, de exemplu, cu activitatea de
consultantd, iar nu cu asistarea in cadrul unei proceduri judiciare. Am putut observa ca in practica
judiciard cel mai frecvent sunt supusi actelor de agresiune fizica sau psihicd in legiturd cu
exercitarea profesiei executorii judecatoresti si avocatii.

Pe langa faptele de ultraj si ultraj judiciar, in legislatiile unora dintre profesii exista
dispozitii specifice, care fac referire la excluderea raspunderii penale in legatura cu exercitarea
profesiei de avocat si de practician in insolventa.



Cu privire la dispozitiile art. 38 alin. (3) din Legea nr. 51/1995 ce fac referire la imunitatea
pledoariei avocatului si a consultantei juridice acordate, am putut observa ca este controversata
natura juridicd a acestei norme — existand opinii doctrinare de la cauza de excludere a infractiunii,
la cauza de Inlaturare a raspunderii penale sau cauza de nepedepsire. Consideram ca desi textul de
lege face referire la raspunderea penald prin sintagma ,,nu raspunde penal”, aceasta nu este o
cauza de inlaturare a raspunderii penale (si cu atat mai putin de nepedepsire). Apreciem ca aceasta
dispozitie legald face referire la excluderea raspunderii penale, ca urmare a constatarii lipsei
caracterului infractional al faptei. Daca Inlaturarea raspunderii penale are ca premisa existenta
acesteia, dispozitia legald din cuprinsul art. 38 alin. (3) din Legea nr. 51/1995 urmareste a exclude
posibilitatea insasi aparitiei rdspunderii penale 1n legatura cu pledoaria sau opiniile juridice — ca
activitati desfasurate de cétre avocat cu respectarea conditiilor legale. Din aceste motive am
concluzionat cd modalitatea optimd de aplicare a dispozitiei legale este cu titlu de cauza
justificativa speciald, forma a exercitarii unui drept recunoscut de lege.

In cazul practicienilor in insolvents, existi o norma ce face referire la lipsa raspunderii
penale a acestuia 1n cuprinsul art. 11 alin. (4) din Statutul profesiei de practician in insolventa.
Consideram ca aceasta este apta de a genera confuzii cu privire la sfera sa de aplicare, ludnd in
considerare faptul cd aceste norme organizatorice nu au caracter de izvor de drept penal si Th mod
cert nu poate fi valorificata cu titlu de cauza speciala care ar afecta posibilitatea raspunderii penale
a practicianului in insolventa.

Totodata, in art. 182 din Legea nr. 85/2014 se face referire la raspunderea (inclusiv penald)
si lipsa acesteia 1n cazul administratorului judiciar si a lichidatorului, in legatura cu indeplinirea
indatoririlor profesionale. Aceastd norma are un caracter foarte vag ca formulare si identificare a
sferei de cuprindere, intrucat legiuitorul nu a corelat intr-un mod clar dispozitiile celor trei alineate,
asa incat nu este suficient de previzibil dacd dispozitille alin. (3) care face referire la
imposibilitatea tragerii la raspundere a profesionistului care a actionat cu buna credinta se refera
si la alineatul precedent ce face trimitere la atragerea raspunderii inclusiv penale in conditiile de
drept comun. Avand in vedere modalitatea deficitara de formulare a normei, considerdm ca aceasta
nu va putea fi aplicatd drept cauzad care exclude raspunderea penald (deci inlaturd caracterul
infractional al faptei) sau cauzad care inlaturd raspunderea penald, aceasta avand doar efect
declarativ. Ca mijloace de drept penal, practicianul in insolventa urmeaza a fi ocrotit in conditiile
de drept comun, prin norma generald prevazuta de art. 21 alin. (1) C.pen. si prin recunoasterea
principiului independentei in exercitarea profesiei.

Se poate observa asadar faptul ca legiuitorul penal a adoptat unele norme cu rol de
protectie penald a profesiilor liberale din domeniul juridic, a secretului profesional si a persoanelor
ce exercitd aceste profesii. Unele dintre acestea au caracter generic (precum infractiunea de
exercitare fara drept a unei profesii sau activitati prevazutd de art. 348 C.pen.), altele au caracter
specific anumitor profesii (precum normele din Legea nr. 51/1995 sau din Legea nr. 85/2014).
Desi prin intermediul celor din urma s-a dorit, probabil, reglementarea unui grad superior de
protectie, putem observa cd acestea au formulari deficitare si nici nu erau imperios necesare odata
ce au fost reglementate drept cauze justificative generale exercitarea unui drept si indeplinirea
unei obligatii prevazute de lege — art. 21 alin. (1) C.pen.

Tema de studiu aleasa este caracterizatd de noutate mai ales prin prisma modalitatii de
analiza propuse. De obicei in materia dreptului penal (si a materiilor conexe) sunt identificate
modalitétile de tragere la rdspundere penald a persoanelor pentru savarsirea unor infractiuni. Prin
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prezenta lucrare dorim sa ne concentram atentia, dimpotriva, pe mijloacele de ocrotire a profesiei
liberale si a profesionistului care isi desfasoard activitatea in acest domeniu. Desi nu acesta este
principalul scop urmarit de legiuitorul penal, totusi prin unele norme de incriminare se urmareste
si se asigurd un grad sporit de protectie cu privire la autonomia si exclusivitatea profesionala, la
independenta si libertatea n exercitarea profesiei, la secretul profesional — principii de baza,
specifice tuturor celor cinci profesii analizate, chiar daca interpretarea acestora difera in functie de
specificul fiecareia. Chiar daca referirile pe cere le-am realizat de-a lungul lucrarii sunt intercalate
— intre mijloace de drept penal si dispozitii din normele speciale ale profesiei — acestea sunt
conectate prin tema comuna pe care o abordeaza. De exemplu, cu ocazia analizarii secretului
profesional, am facut trimitere atat la dispozitii reglementate in Codul penal, cat si la actele
normative ale fiecarei profesii, care vin s garanteze acest principiu fundamental in exercitarea
profesiei liberale din domeniul juridic.

Totodata, analiza efectuatd vizeaza doar aspecte teoretice, ci se raporteaza la multiple
solutii din practica judiciara, precum si la principii, concepte recunoscute in jurisprudenta
nationala obligatorie, precum si la nivel supranational.

Activitatea de cercetare pentru elaborarea lucrarii de doctorat s-a bazat, in principal, pe
metodele clasice de cercetare. Astfel, am procedat in primul rand la analiza textelor de lege,
pornind de la cadrul normativ national (Codul penal, Codul de procedura penald, legislatia
speciala a fiecarei profesii ce face obiectul cercetarii, alte legi speciale). Aceastd analizd a fost
facuta atat separat, cat si comparativ — pentru a evidentia care sunt diferentele de reglementare si
de aplicare a normelor pentru fiecare profesie juridica dintre cele ce fac obiectul lucrarii. Studiul
comparativ al normelor releva inclusiv neconcordantele legislative existente si ne permite sa
facem propuneri pertinente pentru viitoare modificari ale actelor normative. In al doilea rand, am
analizat din punct de vedere doctrinar care au fost opiniile formulate cu privire la principiile si
mijloacele de protectie a profesiilor juridice liberale si a membrilor acestor profesii, urmand sa
completam chestiunile care nu au beneficiat de suficientd atentie, sd cercetdim controversele in
legaturd cu interpretarea acestor norme si sd concluziondm prin raportare la specificul analizei
efectuate. In al treilea rand, am avut in vedere solutii de practica judiciari ale instantelor nationale
evidentiind modalitatea de aplicare a normelor juridice la care facem referire. Pornind de la analiza
ca metodd de cercetare si comparatie reflectate de divergentele la nivelul practicii judiciare,
urmeaza a formula concluzii cu privire la modalitatea in care textele de lege sunt puse in aplicare
de catre organele judiciare, in conformitate (sau nu) cu opiniile teoreticienilor.

Avand 1n vedere aceste aspecte, considerdm ca tema supusd analizei prezinta interes
pentru domeniul juridic, reflectdnd atat interesul legiuitorului pentru asigurarea unor norme cu rol
de ocrotire a profesiei juridice liberale si a persoanelor care exercitd aceste profesii, cat si
modalitatea de interpretare a normelor legale in doctrind si in practica judiciard, ceea ce
evidentiaza caracterul perfectibil al interventiilor legislative in aceastd materie.
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Criminal Protection Mechanisms in the Exercise of Liberal Legal Professions
Doctoral thesis abstract

The liberal professions are encountered in a variety of fields of activity, which leads to
a diversity in the norms that govern them. In a desire to maintain a certain degree of
harmonization, we have chosen to analyze the liberal professions in the legal field — notaries
public, lawyers, judicial executors, mediators, and insolvency practitioners — listed in the order
of regulation by the legislator. Throughout this presentation, we will adopt an order different
from the chronological one, depending on the relationship between the liberal legal profession
and the state, starting from one of the classifications formulated by the doctrine — into absolute
and relative liberal professions. We will observe that this classification is applicable also in
relation to the ways in which the means of protecting some of the fundamental principles of
the liberal legal professions are regulated and interpreted, as well as with reference to the legal
status from the perspective of criminal law of the persons practicing them. Among the liberal
professions analyzed, the practice of the lawyers and mediation represent absolute liberal
professions. The profession of a public notary and that of a judicial officer fall within the
category of relative liberal professions. The profession of an insolvency practitioner is harder
to characterize at first. It has both elements that bring it closer to the absolute liberal professions
(independence from the Ministry of Justice or any other public authority with a controlling
role) and elements that bring it closer to the relative ones (through the professional qualities it
acquires in accordance with Law no. 85/2014, in which case it is subject to supervision by the
syndic judge). We will categorize insolvency practitioners among the relative liberal
professions, considering that in their professional activity there is no absolute independence.
The fields of activity of liberal professionals in the legal field represent services of public
interest. In the case of some of them, even from the content of the normative acts that regulate
them, this character results, such as art. 2 para. (1) of Law no. 188/2000, which states that
judicial executors perform a public interest service, the provisions of art. 3 para. (1) of Law no.
36/1995 which have a similar content regarding the professional activity of the notary public,
and the provisions of art. 4 para. (1) of Law no. 192/2006 which provide that mediation is an
activity of public interest. Although in the case of lawyers and insolvency practitioners there is
no explicit regulation, we will observe that they also perform public interest services. The
provisions of art. 38 para. (1) of Law no. 51/1995 state the role of the lawyer as an indispensable
partner of justice, and through the prism of the activities that the lawyer can perform, we
consider his services to be of public interest, precisely because of the importance that the
lawyer's activity presents for society. Also, considering the specific categories of duties of
insolvency practitioners in relation to insolvency procedures or those for preventing
insolvency, we can undoubtedly consider that they also carry out activities of public interest.

These professions exhibit both similar and distinct organizational elements, shaping a
diverse professional relationship with the state and the service recipients. Professional status in
these domains can only be attained by individuals. Even though some forms of professional
organization possess their own legal personality (such as in the case of insolvency practitioners
or law firms), the status (as a lawyer, insolvency practitioner) is exclusively attributed to the
individual. Acquiring this status involves a profession-specific admission process. In
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professions like law, notary, judicial execution, and insolvency practice, entry typically requires
passing a competitive examination, whereas for mediators, entry is more accessible but still
contingent on completing professional training courses. Additionally, the validation of attaining
professional status is conducted by the profession's governing bodies in the case of lawyers,
mediators, and insolvency practitioners, whereas for notaries public and judicial executors, the
Ministry of Justice is involved in this process. The method of acquiring professional status can
have implications in the realm of criminal law due to the specific capacities gained by
individuals in their professional roles — for instance, the assimilated public official status of
judicial executors and notaries public.

All these professions have their own autonomous governing bodies and specific norms
of organization and conduct (statutes, codes of professional ethics). In the cases of lawyers,
mediators, and insolvency practitioners, professional coordination and oversight are exercised
solely by the autonomous governing bodies of the profession, whereas in the cases of notaries
public and judicial executors, the Ministry of Justice is also involved in professional oversight.
Additionally, the archives of the judicial executor are state property (as per Article 63 (2) of
Law No. 188/2000), as are the archives of the notaries public (as per Article 161 (1) of Law
No. 36/1995).

Professionals in these fields enjoy the freedom to have a diverse clientele, but for
notaries public and judicial executors, there are certain territorial limitations in their
professional practice. As observed, judicial executors also face some restrictions concerning
the freedom to refuse a client's request. These liberal professionals have the right to charge a
fee for their services, which lies at the heart of the liberal spirit of the profession. These fees
are typically variable and differ from one professional to another. For notaries public and
judicial executors, however, there are regulations regarding the maximum limits of the fees
charged, established by law or by order of the Minister of Justice.

From the perspective of principles governing each profession, the principle of legality
is inherent to all the professions under review, as the exercise of professional activities is
conducted in compliance with the law. This principle is paramount in certain professions (like
notaries public and judicial executors) who are guarantors of the legality of acts. Additionally,
professional independence is a hallmark of all the analyzed professions, allowing those who
practice them the freedom to guide their professional duties by their own knowledge and
opinions. While notaries public, judicial executors, insolvency practitioners, and mediators
must exercise impartiality (neutrality towards the individuals they interact with), the nature of
legal practice is characterized by partiality — the lawyer is obliged to exert all diligence in
realizing the legitimate rights and interests of their client. Professional secrecy is a fundamental
principle in the exercise of any of these professions, yet its significance varies depending on
the specifics of the legal profession — with absolute liberal professions enjoying greater
protection of professional secrecy.

Analyzing legal protection methods, the legislator regulates, as a principle, the
necessity of protecting certain professional categories in connection with their professional
duties. Such provisions are found in Article 38 (1) of Law No. 188/2000, Article 4 of Law No.
51/1995, and Article 3 (4) of Law No. 36/1995. These norms, while not containing concrete
provisions regarding the form of protection, are significant as they establish, as a principle, a
positive obligation of the legislator to ensure the necessary legal framework for the independent
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exercise of these professions. Regulations of this type are not found in Law No. 192/2006 or
Emergency Ordinance No. 86/2006. Apart from the year in which these latter normative acts
came into force, no definitive criteria can be identified on which the legislator based the
decision to provide protection in some legislations and not in others. Moreover, the absence of
explicit mentions in the legislation specific to mediation or the insolvency practitioner
profession does not imply a lack of protection for these professions — on the contrary, the
legislator protects both directly and indirectly individuals practicing such a profession.

The explicit regulation of a profession is necessitated by the need to satisfy a public and
particular interest that the state entrusts to be fulfilled by certain individuals. The legislator is
obliged to regulate not only the profession itself but also the conditions necessary for its
practice, as well as the consequences of exercising specific duties without fulfilling the
conditions imposed by law.

In this context, a central role is played by ensuring a competent professional body that
enjoys prestige and a good reputation, an objective that involves both the legislator's activity
in regulating specific conditions for the performance of activities and rules to ensure protection
in relation to specific activities, as well as the activity of professional bodies overseeing
adherence to professional norms.

The existence of norms with the role of protecting the liberal profession and those who
practice it primarily serves to guarantee their independence and the freedom of practitioners to
fulfill their professional duties without fear of repercussions (in various forms) in relation to
their fulfillment. Equally, the legislative framework aims to make the liberal professionals
responsible and ensure quality services for those who benefit from them.

As conclusions, we can observe that the liberal profession represents a general notion
that designates a variety of activities performed by individuals who have acquired a certain
status through studies and who benefit from autonomy in carrying out their professional
activities. The diversity of fields of activity and the specifics determined by each lead to the
difficulty in formulating a common set of rules applicable to all liberal professionals, even
when focusing on a single field - such as the legal domain. Common principles applicable to
liberal professions in the legal field have been identified, which presuppose independence,
professional self-regulation, protection of professional secrecy, but their interpretation differs
from one profession to another and depending on the degree of self-regulation and professional
autonomy relative to the state. This last criterion leads to a useful classification into two
professional categories — relative and absolute. The first category includes those liberal
professions in the legal field that, besides establishing the general framework for organizing
and practicing the profession by the legislator, maintain a close relationship with the state,
through public authorities involved in various aspects related to the liberal profession. We thus
considered that notaries public and judicial executors belong to the category of relative liberal
professions given the involvement of the Ministry of Justice in relation to these (appointment
procedure, establishing the number of professionals, setting limits on fees if these have not
been set by other normative provisions). We have also included insolvency practitioners in this
category, although they enjoy more professional autonomy. This choice was made considering
that the activity of the insolvency practitioner (regardless of the capacity they accumulate -
restructuring administrator, concordat administrator, judicial administrator, liquidator, or
judicial expert) is closely related to the syndic judge or judicial bodies. Therefore, they are
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subject to verification by members of the judiciary, considering these reasons that they cannot
be included in the category of absolute liberal professions. This latter category encompasses
those liberal professions whose only connection with the state (in a broad sense) is represented
by the creation of the primary normative framework, with absolute autonomy existing
regarding all aspects of the organization and practice of the profession. In this category, lawyers
and mediators were included, considering that the specifics of these professions determine a
higher degree of freedom in relation to their organization and practice.

The classification into relative and absolute professions can also be applied in criminal
matters, determining a different legal status for liberal professionals in the field, from the
perspective of the capacities they can have in the sense of criminal law. Undoubtedly, all liberal
legal professions involve the provision of public interest services. However, members of
absolute liberal legal professions do not generally have professional activities that attract the
status of a public official in the sense of criminal law (except for the lawyer, when attesting the
date and content of an act or the identity of a person, under the conditions of art. 3 para. (1) lit.
c¢) and d) of Law no. 51/1995 — the classification of the lawyer in the category of assimilated
public officials according to art. 175 para. (2) of the Criminal Code or public officials
exercising a public function of any nature according to art. 175 para. (1) lit. b) the second thesis
of the Criminal Code being controversial in doctrine, with the second opinion being more
justified).

On the other hand, due to the nature of their professional duties, members of relative
liberal legal professions have the status of assimilated public officials in the sense of criminal
law (Article 175 (2) of the Criminal Code). This classification does not imply dependence or
subordination in the exercise of the profession. For this reason, it is considered important to
promote and support independence in the exercise of the profession in relation to the assertions,
opinions, or solutions adopted by the professional concerning a particular legal situation.
Although the principle of legality plays an essential role in the activities of the notary public,
the judicial executor, and the insolvency practitioner, this does not imply (or should not imply)
the possibility of criminal liability in cases where their solutions are invalidated by the court
(in a broad sense). Furthermore, it has been observed regarding these three professional
categories that classification as public officials in the sense of criminal law is not automatic,
but is closely related to the professional duties exercised, and therefore must be assessed
concretely. It has also been concluded that there is no uniform solution regarding the legal
situation of trainees, as a trainee judicial executor may have the status provided by Article 175
(2) of the Criminal Code, while a notary trainee does not have the status of a public official.

Professionals in the legal field have also been analyzed in relation to the provisions of
Article 308 (1) of the Criminal Code, which regulates certain categories of people who can
commit certain corruption and service crimes. It has been observed that these provisions could
be relevant both to absolute and relative liberal professions (to the extent that the status of
public official is not applicable). The most significant differences identified concern the
profession of lawyer, which does not usually attract the status of a public official nor that
provided by Article 308 (1) of the Criminal Code, analyzing separately the hypothesis in which
the form of practicing the profession has its own legal personality (professional limited liability
company), in which case it could be considered that the conditions of Article 308 (1) second
thesis of the Criminal Code are met concerning the individuals who carry out activities within
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that legal entity. However, for the sake of consistency, it was considered that such a solution
would not be equitable, as the differences between the specific norms of the forms of practicing
the profession are not significant enough to justify such a separate solution.

Throughout the research, it has been considered that the means of criminal protection
can be grouped into three categories depending on the main element protected. The first
category concerns the liberal legal profession against acts of unauthorized or illegal practice
and the professional prestige. The second category refers to professional secrecy, a fundamental
principle common to all liberal professions in the legal field, which is concretely implemented
in criminal terms through the protection of the professional premises and the establishment of
professional conduct norms with implications in criminal matters regarding the disclosure of
professional secrecy. The third category concerns the liberal professional in the legal field from
two perspectives: the protection against acts of aggression (of any type) in connection with the
performance of duties, and the incidence of specific legal provisions in the norms organizing
the profession regarding the protection of the professional against the risk of criminal
oppression in connection with the performance of professional activities.

From the perspective of norms with a role in criminal protection, it has been observed
that the legislator has criminalized the unauthorized practice of the profession through the
framework norm provided in Article 348 of the Criminal Code, which is complemented by the
legislations of the professions of notary public, insolvency practitioner, lawyer, and mediator.
The way in which the legal text correlates with the relevant provisions of the normative acts of
the profession gives rise to differences in treatment. Thus, in relation to mediation and
insolvency practitioner duties, the act could only be committed by a person who does not have
this status under the law, while in the case of lawyers and notaries public, the range of active
subjects of this crime is broader, and the crime could be committed even by a person who has
this status but exercises it unjustly (having, for example, their right to practice suspended).
Regarding the same incriminating norm, part of the doctrine and judicial practice has
considered that we are dealing with a habitual crime, for the typicality of which it is necessary
for the specific acts of the profession to be repeated enough times to denote a habit. It is
considered, for the arguments extensively set out in Chapter V, that this crime belongs to the
natural unit of crime — a simple crime — which can take the form of a successive continuous
crime in the hypothesis of the prolonged exercise of specific professional activities, as long as
this prolongation does not involve unnatural breaks.

It has been noted that in Law No. 188/2000 regarding judicial executors, there is no
norm referring to the unauthorized practice of the profession, but it was considered that the
social value associated is appropriately protected through the criminalization of the act of
usurping official qualities as provided by Article 258 (1) of the Criminal Code.

Moreover, considering that among the professions analyzed, the legal profession faced
the most severe challenges with unauthorized practice, several protective provisions for the
profession are identified within Law No. 51/1995 (besides the two alternative ways of
committing the crime of unauthorized practice): provisions in Article 59 (6) of Law No.
51/1995 pursue the same purpose, albeit through other means. The latter norm aims to protect
the prestige of the profession by prohibiting the use of specific names of professional governing
bodies, forms of practicing the profession, or other symbols (including the robe) characteristic
of the legal profession. It was considered that this norm is unnecessarily broad in terms of the
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latter two methods of commission (pertaining to professional insignia and lawyer's robe), given
the reduced degree of social dangerousness and the vague and uncertain scope of the legal text.

The protection of professional secrecy involves the application of several criminal law
norms. By recognizing and protecting professional secrecy, both the general trust in the prestige
of the liberal legal profession and the professional's right to confidentiality, as well as the
client's right to privacy, the beneficiary of the services rendered, are safeguarded. Although
professional secrecy is common to all these liberal professions, there are significant differences
in terms of the extent of the professional's obligation to respect it. It can be concluded that a
similarity exists in the prohibition of disclosing professional secrets in general to third parties
(under the penalty of criminal law according to provisions of Article 227 or Article 304 (1) of
the Criminal Code). However, the difference between relative and absolute liberal professions
is found in the obligation to disclose information to the state (in a broad sense, through public
authorities and institutions). Thus, those with the status of public official in the sense of
criminal law will have the obligation to inform state authorities in more situations (including
the obligation to notify the criminal investigation bodies as provided by Article 267 of the
Criminal Code).

Mediators have the obligation to protect professional secrecy, which is limited in
criminal terms by the provisions of Articles 266 and 410 of the Criminal Code concerning the
denunciation of certain categories of crimes provided by the criminal law about which they
become aware in the exercise of their profession.

The legal profession benefits from the clearest delineation between public interest
(manifested by the obligation to inform authorities) and professional (of the lawyer) and
personal (of the client) interest. The provisions of Article 45 (8) of Law No. 51/1995 clarify
the situations where professional secrecy takes precedence over the necessity to notify
authorities about certain information obtained in the exercise of the profession. As analyzed,
Article 45 (8) of Law No. 51/1995 regulates a special justifying cause — the form of fulfilling
a legal obligation (regarding the protection of professional secrecy), exceptions to the
application of this cause depending on the criminal categories indicated by the legislator in the
second thesis, and a cause for the exclusion of criminal liability premised on one of the crimes
for which the law provides that the lawyer may inform the authorities (within Article 45 (8)
third thesis of Law No. 51/1995). Far from being impeccably formulated, the legal text still
brings some clarity regarding the obligation to protect professional secrecy, the delineation
between professional interest and public interest being a long-discussed issue in doctrine and
variably assessed in judicial practice, particularly depending on the social and political interests
at a particular historical moment.

It was also considered that through the crime of violation of professional premises (as
stipulated by Article 225 of the Criminal Code), the guarantees related to the protection of
professional secrecy regarding the information disclosed to the liberal professional are also
infringed. It is believed that the legal object of this crime should not and cannot be limited only
to social relations that protect personal life at the workplace, but especially in the case of
analyzing the inviolability of the premises of professionals in the legal field, it is acknowledged
that the confidentiality of professional relationships is also protected.

Freedom in the practice of the profession is a common element of legal professions,
important also because it represents a guarantee of independence and is typical of all analyzed
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liberal professions. The direct way of protecting the freedom in the practice of the profession
and the professional in this field is represented by the legislator's intervention through the
distinct (and more severe) criminalization of acts committed against certain professional
categories (in the case of outrage as stipulated by Article 257 (1)-(2) of the Criminal Code and
judicial outrage as stipulated by Article 279 (4) in relation to Article 279 (1)-(2) of the Criminal
Code).

In principle, members of relative liberal professions have professional duties that allow
them to be categorized as persons performing a function that involves the exercise of state
authority, so it has been observed that notaries public, judicial executors, and insolvency
practitioners (when accumulating the role of judicial administrator or liquidator) can be
classified among the secondary passive subjects of outrage. Members of absolute liberal legal
professions cannot be classified in this category, which is why an explicit intervention by the
legislator was needed regarding the professional category of lawyers, who have the status of
secondary passive subjects of the crime of judicial outrage in the ways provided by the
provisions of Article 279 (4) in relation to Article 279 (1)-(2) of the Criminal Code. Among the
professions analyzed, mediators do not benefit from such additional protection from the
criminal legislator, a choice justified in principle by the voluntary nature of the mediation
procedure, which is not apt to generate conflicts.

These norms have been comparatively analyzed, highlighting common elements
regarding the secondary passive subject status based on distinct hypotheses (unauthorized
practice, suspension of the right to practice the profession, cessation of professional status), as
well as the relevant criminal scope of acts that can be committed against the secondary passive
subject. However, distinct aspects were also indicated regarding the connection between the
acts committed and the performance of professional duties, noting a difference in treatment —
while judicial executors or notaries are protected during the performance of their duties, even
if the act committed is not related to these, lawyers are additionally protected (by considering
judicial outrage) only if the act is related to professional duties. Concerning the scope of the
latter, given the variety of professional activities of the lawyer, provided in Article 3 of Law
No. 51/1995, it is considered that the provisions of Article 279 (4) of the Criminal Code do not
make a distinction, and the crime of judicial outrage should also be retained if the act is related,
for example, to consultancy activities, and not just to assistance in a judicial procedure. It has
been observed that in judicial practice, judicial executors and lawyers are most frequently
subjected to physical or psychological aggression in connection with the practice of their
profession.

Besides the acts of outrage and judicial outrage, in the legislations of some professions, there
are specific provisions that refer to the exclusion of criminal liability in connection with the
practice of the professions of lawyer and insolvency practitioner.

Regarding the provisions of Article 38 (3) of Law No. 51/1995, which refer to the
immunity of a lawyer's pleading and legal consultancy provided, it has been observed that the
legal nature of this norm is controversial — with doctrinal opinions ranging from a cause for the
exclusion of the crime, to a cause for the exclusion of criminal liability, or a cause for non-
punishment. It is considered that although the legal text refers to criminal liability with the
phrase "does not answer criminally," this is not a cause for the exclusion of criminal liability
(and much less for non-punishment). It is believed that this legal provision refers to the
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exclusion of criminal liability, due to the lack of criminal character of the act. If the exclusion
of criminal liability presupposes its existence, the legal provision in Article 38 (3) of Law No.
51/1995 seeks to exclude the possibility of even the emergence of criminal liability in
connection with the pleading or legal opinions — as activities carried out by the lawyer within
the legal conditions. For these reasons, it was concluded that the optimal way of applying this
legal provision is as a special justifying cause, a form of exercising a right recognized by law.

In the case of insolvency practitioners, there is a provision referring to the lack of
criminal liability of the practitioner in Article 11 (4) of the Statute of the Insolvency Practitioner
Profession. It is considered that this can generate confusion regarding its scope of application,
considering that these organizational norms do not have the character of a source of criminal
law and certainly cannot be utilized as a special cause that would affect the possibility of
criminal liability of the insolvency practitioner.

Moreover, in Article 182 of Law No. 85/2014, there is a reference to the liability
(including criminal liability) and lack thereof in the case of the judicial administrator and
liquidator, in connection with the fulfillment of professional duties. This norm has a very vague
character in terms of formulation and identification of its scope, as the legislator has not clearly
correlated the provisions of the three paragraphs, so it is not sufficiently predictable whether
the provisions of paragraph (3), which refers to the impossibility of holding the professional
accountable who acted in good faith, also applies to the preceding paragraph that refers to the
drawing of liability, including criminal liability, under common law conditions. Given the
deficient formulation of the norm, it is considered that this cannot be applied as a cause that
excludes criminal liability (therefore removing the criminal character of the act) or as a cause
that excludes criminal liability, having only a declarative effect. As criminal law measures, the
insolvency practitioner is to be protected under common law conditions, through the general
norm provided by Article 21 (1) of the Criminal Code and by recognizing the principle of
independence in the exercise of the profession.

It can thus be observed that the criminal legislator has adopted certain norms with the
role of criminal protection of liberal professions in the legal field, professional secrecy, and the
individuals practicing these professions. Some of these norms are generic (such as the crime of
unauthorized practice of a profession or activity as stipulated by Article 348 of the Criminal
Code), while others are specific to certain professions (such as the norms in Law No. 51/1995
or Law No. 85/2014). Although through the latter, a higher degree of protection was likely
intended, the norms have deficient formulations and were not imperatively necessary once
general justifying causes for the exercise of a right and the fulfillment of a legal obligation
were regulated — Article 21 (1) of the Criminal Code.

The chosen study theme is characterized by its novelty, especially through the proposed
method of analysis. Usually, in the field of criminal law (and related matters), the focus is on
identifying ways of holding individuals criminally liable for committing crimes. Through this
work, the attention is instead concentrated on the means of protection of the liberal profession
and the professional who operates in this field. Although this is not the main purpose pursued
by the criminal legislator, through some criminal norms, a heightened degree of protection is
also ensured regarding the autonomy and professional exclusivity, independence, and freedom
in practicing the profession, and professional secrecy — fundamental principles, specific to all
five analyzed professions, even if their interpretation varies according to the specifics of each.
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Although the references made throughout the work are interspersed — between criminal law
means and provisions from the special norms of the profession — they are connected by the
common theme they address. For example, in analyzing professional secrecy, reference was
made both to provisions regulated in the Criminal Code and to normative acts of each
profession, which guarantee this fundamental principle in practicing the liberal legal
profession.

Additionally, the analysis conducted is not just theoretical, but relates to multiple
solutions in judicial practice, as well as to principles and concepts recognized in mandatory
national jurisprudence, as well as at the supranational level.

The research activity for the doctoral thesis was based primarily on classical research
methods. Firstly, an analysis of legal texts was conducted, starting from the national normative
framework (the Criminal Code, the Code of Criminal Procedure, the special legislation of each
profession being researched, other special laws). This analysis was conducted both separately
and comparatively — to highlight the differences in regulation and application of the norms for
each legal profession among those being studied. The comparative study of the norms also
reveals legislative inconsistencies and allows for pertinent proposals for future modifications
of normative acts. Secondly, doctrinal opinions regarding the principles and means of
protection of liberal legal professions and their members were analyzed, aiming to address
issues that have not received enough attention, investigate controversies regarding the
interpretation of these norms, and conclude in relation to the specificity of the analysis
performed. Thirdly, judicial practice solutions of national courts were considered, highlighting
the way legal norms are applied. Starting from analysis as a research method and comparison
reflected by divergences in judicial practice, conclusions are to be formulated regarding how
legal texts are implemented by judicial bodies, in accordance (or not) with theoreticians'
opinions.

Considering these aspects, the theme subjected to analysis is of interest for the legal
field, reflecting both the legislator's interest in ensuring norms for the protection of the liberal
legal profession and those practicing these professions, as well as the way of interpreting legal
norms in doctrine and judicial practice, highlighting the perfectible nature of legislative
interventions in this matter.
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VI.  Jurisprudenta Curtii de Justitie a Uniunii Europene:

1 Cauza AM & S Europe Limited impotriva. Comsiei, Cererea nr. 155/79, Hotararea din data de
18.05.1982;

2. Cauza nr. C-305/2005 avand ca obiect o cerere de pronuntare a unei hotarari preliminare formulata
in temeiul art. 234 CE de Cour d’arbitrage, Hotérarea Curtii din 26.06.2007;

3. Cauza Akzo Nobel Chemicals si Akcros Chemicals impotriva Comisiei, Cererea nr. C-550/07 P,
Hotararea Curtii (Marea Camerd) din data de 14 septembrie 2010.
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Decizii ale Curtii Constitutionale:

1. Decizia nr. 1/1994 publicata in M. Of. Nr. 69 din 16.03.1994;

2. Decizia Plenului CCR nr. 1 din 17.01.1995, publicata in M. Of. nr. 16 din 26.01.1995;
3. Decizia nr. 45/1995, publicata in M. Of. nr. 90 din 12.05.1995;

4. Decizia nr. 66/1996, publicata in M. Of. Nr. 325 din 05.12.1996;
5. Decizia nr. 256/1997, publicata in M. Of. nr. 134 din 02.04.1998;
6. Decizia nr. 635/1997, publicata in M. Of. nr. 134 din 02.04.1998;
7. Decizia nr. 391/1997, publicata in M. Of. Nr. 143 din 08.04.1998;
8. Decizia nr. 84/1999, publicata in M. Of. nr. 357 din 28.07.1999;
9. Decizia nr. 161/2001, publicata in M. Of. nr. 473 din 17.08.2001;
10. Decizia nr. 49/2001, publicata in M. Of. Nr. 260 din 26.05.2001;
11. Decizia nr. 486/2002, publicata in M. Of. Nr. 43 din 19.01.2003;
12. Decizia nr. 44/2003, publicata in M. Of. nr. 161 din 13.03.2003;
13. Decizia nr. 44/2003, publicata in M. Of. Nr. 161 din 13.03.2003;
14, Decizia nr. 162/2003, publicatd in M. Of. nr. 314 din 09.05.2003;
15. Decizia nr. 329/2003, Publicata in M. Of. nr. 695 din 03.10.2003;
16. Decizia nr. 2/2004, publicata in M. Of. nr. 97 din 02.02.2004;

17. Decizia nr. 32/2004, publicata in M. Of. nr. 131 din 13.02.2004;
18. Decizia nr. 233/2004, Publicata in M. Of. Nr. 603 din 07.05.2004;
19. Decizia nr. 195/2004, publicata in M. Of. Nr. 532 din 14.06.2004;
20. Decizia nr. 234/2004, publicata in M. Of. Nr. 532 din 14.06.2004;
21. Decizia nr. 409/2004 publicatd in M. Of. nr. 1063 din 16.11.2004;
22. Decizia nr. 40/2005, publicata in M. Of. nr. 165 din 24.02.2005;
23. Decizia nr. 88/2005, publicata in M. Of. Nr. 163 din 23.02.2005;
24, Decizia nr. 260/2005, publicata in M. Of. Nr. 548 din 28.06.2005;
25. Decizia nr. 266/2005, publicata in M. Of. nr. 582 din 06.07.2005;
26. Decizia nr. 406/2005, publicata in M. Of. nr. 807 din 06.09.2005;
27. Decizia nr. 22/2006, publicatd in M. Of. nr. 134 din 13.02.2006;
28. Decizia nr. 61/2006, publicata in M. Of. Nr. 176 din 23.02.2006;
29. Decizia nr. 200/2006, Publicata in M. Of. Nr. 299 din 04.03.2006;
30. Decizia nr. 513/2006, publicata in M. Of. nr. 598 din 11.07.2006;
31 Decizia nr. 806/2006, publicata in M. OF. Nr. 29 din 17.01.2007;
32. Decizia nr. 164/2007, publicata in M. Of. Nr. 203 din 26.03.2007;
33. Decizia nr. 502/2007, publicata in M. Of. nr. 395 din 12.06.2007;
34. Decizia nr. 496/2007, publicata in M. Of. nr. 456 din 05.07.2007;
35. Decizia nr. 631/2007, publicata in M. Of. nr. 518 din 01.08.2007;
36. Decizia nr. 810/2007, publicata in M. Of. nr. 782 din 19.11.2007;
37. Decizia nr. 726/2007, publicata in M. Of. nr. 681 din 08.10.2007;
38. Decizia nr. 967/2007, publicata M. Of. nr. 804 din 26.11.2007;
39. Decizia nr. 1040/2007, publicata in M. Of. nr. 826 din 04.12.2007;
40. Decizia nr. 236/2008, publicatd in M of. nr. 243 din 28.03.2008;
41. Decizia nr. 392/2008, publicata in M. Of. Nr. 309 din 21.04.2008;
42. Decizia nr. 650/2008, publicata in M. Of. nr. 560 din 24.07.2008;
43. Decizia nr. 41/2009, publicata in M. Of. nr. 88 din 13.02.2009;
44, Decizia nr. 150/2009, publicata in M. Of. Nr. 152 din 11.03.2009;
45. Decizia nr. 242/2009, publicata in M. Of. nr. 159 din 16.03.2009;
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84.
85.
86.
87.
88.
89.
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Decizia nr. 289/2009, publicata in M. Of. nr. 215 din 03.04.2009;
Decizia nr. 654/2009, publicata in M. Of. nr. 433 din 25.06.2009;
Decizia nr. 768/2009, publicata in M. Of. nr. 516 din 28.07.2009;
Decizia nr. 1119/2009, publicatd in M. Of. nr. 731 din 28.10.2009;
Decizia nr. 1354/2009, Publicatd in M. Of. Nr. 844 din 07.12.2009;
Decizia nr. 1400/2009, publicata in M. Of. nr. 855 din 09.12.2009;
Decizia nr. 1488/2009, publicata in M. Of. nr. 48 din 21.01.2010;
Decizia nr. 1529/2009, publicata in M. Of. nr. 85 din 09.02.2010;
Decizia nr. 49/2010, publicata in M. Of. nr. 150 din 08.03.2010;
Decizia nr. 153/2010, publicata in M. Of. nr. 209 din 02.04.2010;
Decizia nr. 155/2010, publicata in M. Of. nr. 209 din 92.04.2010;
Decizia nr. 414/2010, publicata in M. Of. nr. 291 din 04.05.2010;
Decizia nr. 483/2010, publicata in M. Of. nr. 358 din 01.06.2010;
Decizia nr. 1018/.2010, publicata in M. Of. nr. 511 din 22.07.2010;
Decizia nr. 933/2010, publicatd in M. Of. nr. 530 din 29.07.2010;
Decizia nr. 1303/2010, publicatd in M. Of. nr. 727 din 01.11.2010;
Decizia nr. 1135/2010, publicata in M. Of. nr. 747 din 09.11.2010;
Decizia nr. 1210/2010, publicata in M. Of. nr. 801 din 30.11.2010;
Decizia nr. 1500/2010, publicatd in M. Of. nr. 12 din 06.01.2011;
Decizia nr. 1602/2010, publicatd in M. Of. nr. 43 din 18.01.2011;
Decizia nr. 1446/2010, publicatd in M. Of. nr. 55 din 21.01.2011;
Decizia nr. 1576/2010, publicatd in M. Of. nr. 60 din 25.01.2011;
Decizia nr. 1607/2010, publicatd in M. Of. nr. 82 din 01.02.2011;
Decizia nr. 298/2011, publicata In M. Of. nr. 239 din 06.04.2011
Decizia nr. 299/2011, publicata in M. Of. nr. 278 din 20.04.2011;
Decizia nr. 447/2011, publicatd in M. Of. nr. 485 din 08.07.2011;
Decizia nr. 938/2011, publicatd in M. Of. nr. 603 din 26.08.2011;
Decizia nr. 1069/2011, publicata in M. Of. nr. 638 din 07.09.2011;
Decizia nr. 1081/2011, publicata in M. Of. nr. 677 din 23.09.2011;
Decizia nr. 1134/2011, publicata in M. Of. Nr. 710 din 07.10.2011;
Decizia nr. 1375/2011, publicata in M. Of. nr. 888 din 15.12.2011;
Decizia nr. 1330/2011, publicata in M. Of. nr. 874 din 12.12.2011;
Decizia nr. 1307/2011, publicata in M. Of. nr. 12 din 06.01.2012;
Decizia nr. 1305/2011, publicata in M. Of. nr. 30 din 13.01.2012;
Decizia nr. 1519/2011, publicata in M. Of. nr. 67 din 27.01.2012;
Decizia nr. 354/2012, publicata in M. Of. nr. 407 din 19.06.2012;
Decizia nr. 868/2011, publicatd in M. Of. nr. 833 din 11.12.2012;
Decizia nr. 889/2012, publicatd in M. Of. nr. 27 din 12.01.2013;
Decizia nr. 72/2013, publicata in M. Of. nr. 209 din 12.04.2013;
Decizia nr. 379/2013, publicata in M. Of. nr. 731 din 27.11.2013;
Decizia nr. 2/2014, publicatd in M. Of. nr. 71 din 29.01.2014;
Decizia nr. 135/2014, publicatd in M. Of. nr. 321 din 05.05.2014;
Decizia nr. 144/2014, publicata in M. Of. Nr. 341 din 09.05.2014;
Decizia nr. 266/2014, publicata in M. Of. nr. 464 din 25.06.2014;
Decizia nr. 523/2014, publicata in M. Of. nr. 844 din 19.11.2014;
Decizia nr. 324/2015, publicata in M. Of. nr. 482 din 01.07.2015;
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119.
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127.
128.
129.
130.
131.
132.
133.
134.

VIII.

Decizia nr. 688/2015, publicata in M. Of. nr. 9 din 07.01.2016;
Decizia nr. 397/2016, publicata in M. Of. nr. 532 din 15.07.2016;
Decizia nr. 405/2016, Publicata in M. Of. nr. 517 din 08.07.2016;
Decizia nr. 447/2016, publicata in M. Of. nr. 646 din 23.08.2016;
Decizia nr. 582/2016, publicata in M. Of. nr. 731 din 21.09.2016;
Decizia nr. 680/2016, publicata in M. Of. nr. 2 din 03.01.2017,
Decizia nr. 635/2016, publicata in M. Of. nr. 37 din 12.01.2017;
Decizia nr. 629/2016, publicata in M. Of. nr. 36 din 12.02.2017,
Decizia nr. 23/2017, publicata in M. Of. nr. 235 din 05.04.2017;
Decizia nr. 50/2017, publicata in M. Of. nr. 308 din 28.04.2017;
Decizia nr. 225/2017, publicata in M. Of. nr. 468 din 22.06.2017;
Decizia nr. 392/2017, Publicata in M. Of. nr. 504 din 30.06.2017;
Decizia nr. 175/2017 publicatd in M. Of. nr. 572 din 18.07.2017;
Decizia nr. 524/2017, publicata in M. Of. nr. 799 din 10.10.2017;
Decizia nr. 521/2017, publicata M. Of. nr. 864 din 01.11.2017;
Decizia nr. 7/2018, publicata in M. Of. nr. 200 din 05.03.2018;
Decizia nr. 827/2017, publicata in M. Of. nr. 346 din 20.04.2018;
Decizia nr. 101/2018 (publicata in M. Of. nr. 510 din 21.06.2018;
Decizia nr. 182/2018, publicata in M. Of. nr. 531 din 27.06.2018;
Decizia nr. 460/2018, publicata in M. Of. nr. 979 din 20.11.2018;
Decizia nr. 153/2019, publicata in M. Of. nr. 390 din 20.05.2019;
Decizia nr. 289/2019, publicata in M. Of. nr. 804 din 03.10.2019;
Decizia nr. 288/2019, publicatd in M. Of. nr. 827 din 10.10.2019;
Decizia nr. 502/2019, publicata in M. Of. nr. 877 din 31.10.2019;
Decizia nr. 601/2019, publicata in M. Of. nr. 954 din 28.11.2019;
Decizia nr. 820/2019, publicata in M. Of. nr. 175 din 03.03.2020;
Decizia nr. 488/2019, publicata in M. Of. nr. 339 din 27.04.2020;
Decizia nr. 514/2020, publicata in M. Of. nr. 770 din 24.08.2020;
Decizia nr. 351/2020, publicata in M. Of. nr. 1196 din 09.12.2020;
Decizia nr. 654/2020, publicata in M. Of. nr. 3 din 04.01.2021;
Decizia nr. 650/2020, publicata in M. Of. nr. 8 din 05.01.2021;
Decizia nr. 30/2021, publicata in M. Of. nr. 292 din 23.03.2021;
Decizia nr. 102/2021, publicata in M. Of. nr. 357 din 07.04.2021;
Decizia nr. 301/2021, publicata in M. Of. nr. 662 din 05.07.2021;
Decizia nr. 253/2021, publicata in M. Of. nr. 704 din 16.07.2021;
Decizia nr. 21/2022, publicata in M. Of. nr. 726 din 19.07.2022;
Decizia nr. 442/2021, publicata in M. Of. nr. 1092 din 16.11.2021;
Decizia nr. 648/2021, publicata in M. Of. nr. 1210 din 21.12.2021;
Decizia nr. 443/2021, publicata in M. Of. nr. 9 din 04.01.2022;
Decizia nr. 70/2022, publicata in M. Of. nr. 683 din 08.07.2022;
Decizia nr. 206/2022, publicatd in M. Of. nr. 876 din 06.09.2022;
Decizia nr. 230/2022, publicata in M. Of. nr. 519 din 26.05.2022;
Decizia nr. 283/2023, publicata in M. Of. nr. 488 din 06.06.2023.

Decizii obligatorii ale inaltei Curti de Casatie si Justitie:
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ICCJ, completul pentru dezlegarea unor chestiuni de drept, Decizia nr. 20/2014 publicata in M. Of. nr.
766 din 22.10.2014;

ICCJ, completul pentru dezlegarea unor chestiuni de drept In materie penald, Decizia nr. 1/2015,
publicata in M. Of. nr. 105 din 10.02.2015;

ICClJ, Completul pentru dezlegarea unor chestiuni de drept, Decizia nr. 2015/2015, publicata in M.
Of. nr. 406 din 09.06.2015;

ICCJ, completul pentru solutionarea recursului in interesul legii, Decizia nr. 15/2015, publicata in M.
Of. nr. 816 din 03.11.2015;

ICClJ, completul pentru solutionarea recursului in interesul legii, Decizia nr. 8/2016, publicata in M.
Of. nr. 480 din 28.06.2016;

ICCJ, completul pentru dezlegarea unor chestiuni de drept, Decizia nr. 16/2021 publicati in M. Of. nr.
486 din 11 mai 2021;

ICCJ, Completul pentru dezlegarea unor chestiuni de drept, Decizia nr. 28/2022, publicatd in M. Of
nr. 534 din 31.05.2022.

Practica judiciara invocata:

Curtea de Casatie a Romaniei, Decizia nr. 1826/1936;

Tribunalul Suprem, sectia Militara, Decizia penald nr. 13/1980;
Curtea Suprema de Justitie, s. pen., Decizia nr. 569/1990 din 16.05.1990;
Curtea Suprema de Justitie, s. pen., Decizia nr. 596/1990 din 16.05.1990;
Tribunalul Suprem, s.pen., Decizia nr. 1672/1985 din 02.07.1985;
Tribunalul Suprem, s. pen., Decizia nr. 1689/1986;

Curtea Suprema de Justitie, s. pen., Decizia nr. 1786 din 08.07.2003;
ICCJ, sectia I civild, Decizia nr. 6618/2004 din 26.11.2004;

ICClJ, sectia I civila, Decizia nr. 6619/2004 din 26.11.2004,

ICCJ, s.pen., Decizia nr. 1805/2005 din 15.03.2005;

ICCJ, s.pen., Decizia nr. 6003/2007 din 12.12.2007,

ICCJ, s.pen., Decizia nr. 1026/2009 din 20.03.2009;

ICCJ, s.pen., Decizia nr. 1880/2009 din 21.05.2009;

ICCJ, s.pen., Decizia nr. 2076/2009 din 03.06.2009;

ICCJ, s.pen., Decizia nr. 1021/2010 din 17.03.2010;

ICCJ, s.pen., Decizia nr. 3447/2011 din 06.10.2011;

ICCJ, s.pen., Decizia nr. 354/2014 din 30.01.2014;

ICClJ, completul de 5 judecatori, Decizia nr. 29/2014 din 10.03.2014;
ICCJ, s.pen., Decizia nr. 50/A/2015 din 16.02.2015;

ICCJ, s.pen., Decizia nr. 248/A/2015 din 02.07.2015;

ICClJ, s. pen. Decizia nr. 433/A/2015 din 25.11.2015;

ICCJ, s.pen., Decizia nr. 449/A/2015 din 08.12.2015;

ICCJ, s.pen., Decizia nr. 42/2016 din 03.02.2016;

ICClJ, s.pen., Decizia nr. 244/A/2017 din 30.06.2017;

ICCJ, s.pen., Decizia nr. 281/2018 din 30.02.2018;

ICCJ, s.pen., Decizia nr. 277/A/2018 din 29.10.2018;

ICCJ, s.pen., Decizia nr. 312A/2018 din 27.11.2018;

ICCJ, s.pen., Decizia nr. 268/RC.2019 din 25.06.2019;

ICCJ, s.pen., Decizia nr. 332/2019 din 26.10.2019;

ICClJ, s.pen., Decizia nr. 97/A/2020 din 07.04.2020;
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ICCJ, s.pen., Decizia penala nr. 382/A din 17.12.2020;

ICCJ, s.pen., Decizia nr. 534/RC din 23.11.2021;

ICC]J, s. pen. Decizia nr. 334/2022 din 28.06.2022;

ICC], s.pen., Decizia nr. 228/A/2023 din 10.07.2023;

C.A. Craiova, s.pen., Decizia nr. 160/2013 din 26.02.2013;

C.A. Cluj, s.pen., Sentinta penald nr. 120/2013 din 01.11.2013;
C.A. Timisoara, s.pen., Sentinta nr. 21/2014 din 24.01.2014;

C.A. Alba Iulia, s.pen., Decizia penala nr. 539 /2014 din 09.09.2014;
C. A. Galati, s.pen., Decizia nr. 1183/2014 din 09.12.2014;

C.A. Bucuresti, s.pen., Sentinta nr. 380/2014 din 11.12.2014;

C.A. Bucuresti, s.pen., Decizia nr. 137/2015 din 31.08.2015;

C. A. Bucuresti, s.pen., Decizia nr. 1479/2015 din 03.11.2015;
C.A. lasi, s.pen., Sentinta penald nr. 137/2015 din 18.12.2015;
C.A. Brasov, s.pen., Decizia nr. 303/2016 din 13.04.2016;

C.A. Alba lulia, s.pen., Decizie penala nr. 474/2016 din 12.05.2016;
C.A. Bucuresti, s.pen., Decizia nr. 1038/2016 din 17.06.2016;

C.A. Bacau, s.pen., Decizia penala nr. 460/2017 din 12.04.2017;
C.A. Bacau, s.pen., Decizia penala nr. 481/2017 din 19.04.2017;
C.A. Iasi, s.pen., Sentinta penala nr. 71/2017 din 08.08.2017;

C.A. Bucuresti, s.pen., Decizia nr. 1436/2017 din 24.10.2017;

C.A. Pitesti, s.pen., Decizia nr. 36/2018 din 17.01.2018;

C.A. Craiova, s.pen., Sentinta nr. 17/2018 din 26.01.2018;

C.A. Timisoara, s.pen., Incheierea nr. 262/2018 din 11.04.2018;
C.A. Timisoara, s.pen., Incheierea nr. 381/2018 din 30.05.2018;
C.A. Craiova, s.pen., Decizia nr. 790/2018 din 31.05.2018;

C.A. Craiova, s.pen., Decizia penala nr. 1021/2018 din 03.07.2018;
C.A. Craiova, s.pen., Decizia penala nr. 426/2018 din 27.03.2018;
C.A. Bucuresti, s.pen., Decizia nr. 808/2018 din 07.06.2018;

C.A. Craiova, s.pen., Decizia nr. 1251/2018 din 24.09.2018;

C.A. Brasov, s.pen., Decizia nr. 795/2018 din 05.12.2018;

C.A. Craiova, s.pen., Decizia penala nr. 1806/2018 din 20.12.2018;
C.A. Targu Mures, s.pen., Decizia nr. 77/2019 din 21.02.2019;
C.A. Suceava, s.pen., Decizia nr. 385/2019 din 10.04.2019;

C.A. Bucuresti, s.pen, Sentinta penald nr. 113/2019 din 17.05.2019;
C.A. Timisoara, s.pen., Decizia nr. 681/2019 din 14.06.2019;

C.A. Constanta, s.pen., Decizia nr. 720/2019 din 10.07.2019;

C.A. Ploiesti, s.pen., Decizia nr. 814/2019 din 25.09.2019;

C.A. Cluj, s.pen., Decizia nr. 1000/2019 din 26.09.2019;

C.A. Cluj, s.pen., Decizia nr. 1007/2019 din 27.09.2019;

C.A. Bucuresti, s.pen., Decizia nr. 891/2020 din 24.09.2020;

C.A. Timisoara, s.pen., Decizia nr. 927/2019 din 27.09.2019;

C.A. Bucuresti, s.pen., Decizia nr. 1178/2020 din 10.11.2020;

C.A. Bucuresti, s.pen., Decizia nr. 1393/2020 din 08.12.2020;

C.A. Iasi, s. pen., Sentinta nr. 9/2021 din 15.03.2021;

C.A. Cluj, s.pen., incheierea din data de 16.11.2021 in dosarul nr. 20638/211/2018/a4;

C.A. lasi, s.pen., Decizia nr. 556/2022 din 07.07.2022;
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77.  C.A. Bucuresti, s.pen., Sentinta nr. 65/2023 din 31.03.2023;

78.  Tribunalul Botosani, sectia civila, Sentinta nr. 303 din 28.12.2018;

79. Tribunalul Timis, s.pen., Incheiere de camera preliminara nr. 651/2021 din 25.08.2021;
80. Judecitoria Brasov, s.pen., Sentinta nr. 154/2016 din 28.01.2016;

81.  Judecatoria Dragomiresti, Sentinta nr. 35/2016 din 18.02.2016;

82.  Judecatoria Sectorului 6 Bucuresti, s.pen., Sentinta penald nr. 137/2017 din 20.03.2017,
83. Judecétoria Constanta, s.pen., Sentinta penala nr. 397/2017 din 22.03.2017,

84, Judecétoria Caracal, Sentinta nr. 230/2017 din 19.10.2017;

85.  Judecatoria Sectorului 1 Bucuresti, s.pen., Sentinta penala nr. 833/2017 din 29.11.2017;
86.  Judecatoria Slatina, Sentinta penala nr. 357/2018 din 16.04.2018;

87. Judecétoria Timisoara, s.pen., Sentinta penala nr. 1214 din 10.04.2019;

88. Judecétoria Timisoara, s.pen., Sentinta penala nr. 3917 din 06.12.2019;

89.  Judecatoria Ploiesti, s.pen., Sentinta nr. 1939/2021 din 26.11.2021.

90.  Judecatoria lasi, s.pen., Sentinta nr. 664 din 14.03.2022.

X. Legislatie si jurisprudenta striina:

1. Legea nr. 69/2016 cu privire la organizarea activitatii notarilor, publicatd in M. Of. al Republicii
Moldova nr. 277-287 art. 588 din 26.08.2016, disponibil online pe www.legis.md, accesat 01.08.2023

2. Legea nr. 246/2018 privind procedura notariald, publicata in M. Of. al Republicii Moldova nr. 30-
37 art. 89 din 01.02.2019, disponibil online pe www.legis.md, accesat 01.08.2023

3. Anexa nr. 2 la Ordinul ministrului justitiei nr. 622 din 03.08.2017, publicat in M. Of. al Republicii
Moldova nr. 3160321 art. 1573 din 25.08.2017, disponibil online pe www.legis.md, accesat 01.08.2023

4. Regulamentul cu privire la registrele notariale si modul de indeplinire a lucrarilor de secretariat in
activitatea notariald, aprobat prin Ordinul Ministrului justitiei nr. 329/2019 din 10.12.2019, publicat in M.
Of. al Republicii Moldova nr. 14-23 art. 55 din 24.01.2020;

5. Regulamentul privind cerintele de amenajare a biroului notarului, aprobat prin Ordinul ministrului
justitiei nr. 207 din 04.04.2017, publicat in M. Of. al Republicii Moldova nr. 119-126 art. 756 din
14.04.2017, disponibil online pe www.legis.md, accesat 01.08.2023.
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art. 445 din 21.08.2015, cu modificérile si completarile ulterioare, disponibil online pe www.legis.md,
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Notariado emis de catre Ministerul Justitiei, publicat in Boletin Oficial del Estado nr. 189 din 07.07.1944,
cu modificarile si completarile ulterioare, disponibil online pe www.boe.es accesat 23.08.2023
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39.  Real Decreto Legislativo 1/2020, de 5 de mayo, por el que se aprueba el texto refundido de la Ley
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que se desarrollan determinados aspectos de la Ley 5/2012, de 6 de julio, de mediacion en asuntos civiles
y mercantiles, publicat in Boletin Oficial del Estado nr. 310 din 27.12.2013
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48.  Code de déontologie de l’avocat emis de Asociatia barourilor francofone si germanofone,
disponibil online la adresa www.avocats.be accesat 27.08.2023.

49, Code de droit économique din 28.02.2013, cu modificarile si completarile ulterioare, publicat in
Moniteur belge nr. 2013A11134 din 29.03.2013 p. 19975, accesat online la adresa
www.droitbelge.be/codes.asp, accesat 25.08.2023.

50. Code de déontologie des médiateurs agréés, versiunea din 16.12.2020, adoptat de Consiliul Federal
al Medierii, disponibil online pe https://www.cfm-fbc.be/fr/content/code-de-bonne-conduite accesat
26.08.2023

51. Codul penal din 8 iunie 1867, publicat in Moniteur belge nr. 187060850 din 09.06.1867, p. 3133,
cu modificarile si completarile ulterioare, disponibil online la adresa: www.ejustice.just.fgov.be;

52. Curtea Constitutionala a Belgiei, Decizia nr. 127 din 26.09.2013.

XI. Alte instrumente de lucru:

1. Principiile fundamentale cu privire la rolul avocatului, adoptat de ONU cadrul celui de-al optulea
Congres cu privire la preventia criminalitatii si tratamentul infractorilor de la Havana, 27.08.1990;

2. Raportul raportorului special asupra independentei judecatorilor si avocatilor E/CN.4/2004/60,
emis la nivelul ONU;

3. Raportul raportorului special asupra independentei judecatorilor si avocatilor A/HRC/35/31 emis
la nivelul ONU;

4. Raportul raportorului special asupra independentei judecatorilor si avocatilor In misiunea sa in
Romania (17-24 mai 2011), emis la nivelul ONU;

5. Raportul raportorului special asupra independentei judecatorilor si avocatilor Diego Garcia-Sayan
din 22.04.2022 A/HRC/50/36, emis la nivelul ONU;

6. Rezolutia nr. 1999/26 cu privire la dezvoltarea si implementarea medierii si justitiei restaurative in
domeniul penal Adoptata in cadrul celei de-a 43-a Intalnire plenara din 28.07.1999, emis la nivelul ONU;

7. Rezolutia nr. 2002/12 A Consiliului Economic si social, adoptata la nivelul ONU cu ocazia celei
de-a 37-a sesiune plenara din 24.07.2002;

8. Consiliul Europei, Recomandarea rec (2000)21 a Comitetului Ministrilor cétre Statele membre

privind libertatea exercitarii profesiei de avocat Adoptatd de Comitetul Ministrilor la 25 octombrie 2000,
in cadrul celei de-a 727-a reuniuni a Delegatilor Ministrilor;

9. Consiliul Europei, Recomandarea nr. (98) 1 privind medierea familiala Adoptatd de Comitetul de
Ministri al Consiliului Europei in data de 21 ianuarie 1998;

10. Consiliul Europei, Recomandarea nr. R (99) 19 privind medierea in materie penala, Adoptata de
Comitetul de Ministri al Consiliului Europei in data de 15 septembrie 1999;

11. Consiliul Europei, Study on the feasibility of a new, binding or non-binding, european legal
instrument on the profession of lawyer: possible added-value and effectiveness;

12. Congresul Avocatilor din Republica Moldova, Comentariu la Codul Deontologic al Avocatilor din
Republica Moldova, Adoptat de Congresul Avocatilor din 20 decembrie 2002, cu modificarile si
completarile adoptate la 23 martie 2007 de Congresul Avocatilor, cu modificarile si completarile adoptate
la 01 iulie 2016 de Congresul Avocatilor;

13.  Raport asupra situatiei ofiterilor judiciari in Franta catre UIHJ, actualizat in mai 2023, disponibil
online pe www.uihj.com;

14.  Recueil des régles déontologiques pour les huissiers de justice, disponibil online pe
www.huissiersdejustice.be.
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